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The Current Political Climate

Impact of Government Shutdown?
• FTC shutdown Dec. 28-Jan. 27; DOJ
shutdown Jan. 5-27

• Investigations halted, agencies requested
stays of civil litigation, though some
continued; criminal cases continued

• Merger filings accepted, waiting periods ran,
but early termination not granted, second
requests issued, some parties urged to pull
and refile

• FTC/DOJ websites not updated; Do Not Call
Registry and Identifytheft.gov not available

• Government now rescheduling meetings,
playing “catch-up”
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DOJ Leadership Sets New Policies
• Delrahim pushing policy positions
• “Antitrust law is enforcement,” “not regulation”;
renewed emphasis on structural relief

• Merger reforms designed to reduce
compliance time and costs: "will aim to resolve
most investigations within six months of filing"

Makan Delrahim
Assistant Attorney General

• Insistence on “standard provisions” in consent
decrees; reviewing old judgments

• Focus on international convergence, due
process and non-discrimination
Andrew Finch, Principal Deputy
Assistant Attorney General
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Impact of New AG on Antitrust Enforcement?
•

William P. Barr (AG under H.W. Bush) nominated Dec. 7; hearings held Jan. 15-16

•

Signaled interest in antitrust enforcement
• “I’m sort of interested in stepping back and reassessing, or learning more about how the
antitrust division has been functioning and what their priorities are.”

• “I don't think big is necessarily bad, but I think a lot of people wonder how such huge
behemoths that now exist in Silicon Valley have taken shape under the nose of the
antitrust enforcers. You can win that place in the marketplace without violating the
antitrust laws, but I want to find out more about that dynamic.”

•

Previously executive at Verizon and member of Time Warner board when DOJ
challenged AT&T’s acquisition of Time Warner
• Filed affidavit saying he was dismayed by the “inexplicable” opposition, noting Trump’s
“prior public animus towards CNN and this merger,” questioned whether the merger was
being opposed “to serve a political end,” and asserted Delrahim gave “inaccurate and
incomplete” account of meeting with Time Warner

• Will recuse himself from AT&T-Time Warner matter
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FTC at Full Strength, Pushing
Forward Simons’ Agenda

Joe Simons, Chair (R)

Rebecca Slaughter,
Commissioner (D)

Rohit Chopra,
Commissioner (D)

Noah Phillips,
Commissioner (R)

Simons sworn in May 1, 2018; Chopra, Phillips, Slaughter
sworn in May 2, 2018; Wilson sworn in Sept. 26, 2018

Christine Wilson,
Commissioner (R)
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Political Pressure Keeping Antitrust in the Spotlight
“We are looking at [antitrust]
very seriously.”

President Trump, November 2018

Given the internet’s importance to the
digital economy, we are especially focused
on gatekeeper or bottleneck concerns in
telecommunications mergers.”

Makan Delrahim, AAG for Antitrust, November 2018

“I’m very concerned … with drug pricing. I
think the pharma industry is a critical
industry for our economy and for the
consumers. It affects people who are in a
very vulnerable point in their life. And so
I’m very interested in dealing with that.”

Joe Simons, FTC Chairman, February 2018
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Democratic Majority in House May Impact Antitrust

“As Chairman of the Antirust
Subcommittee I’m going to make sure
government starts working for the
American people…. We will get real work
done to drive down the cost of
prescription drugs and health care, [and]
hold big tech companies accountable…”

- David Cicilline (D-RI), Chairman of
House Antitrust Subcommittee, Jan 23
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The Impact of
Ohio v. American Express

Two-Sided Markets: A Primer
• Providing services to two different
groups, which depend on the
platform to intermediate between
them

• Hallmark is requirement to get
both “sides” on board in order for
product to function

Examples of Two-Sided Markets
• Credit cards – card holders +
merchants
• Real estate agents – buyers +
sellers
• TV / newspapers – subscribers /
readers + advertisers
• Ride hailing platforms – riders +
drivers
• Shopping centers / online
marketplaces – shoppers +
merchants
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Traditional Analysis of Two-Sided Markets
Advertisers

Subscribers

Newspaper

• Harm to advertisers in form of higher price for advertising space? = harm to competition
• Harm to subscribers in form of more expensive newspapers? = harm to competition
• Courts and the agencies were not to take into account potential benefits on the other side
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Ohio v. AmEx: New Rules for Multisided Markets
• In 2018 AmEx decision, SCOTUS concluded that in order to assess the
anticompetitive impact of AMEX’s contracts preventing merchants from directing
customer to other credit or debit cards, the lower court should have looked at
both sides of the market: benefits to credit card holders and the fees paid by
merchants

• SCOTUS emphasized that the “commercial realities” of credit card transactions
required looking to both sides of a market
“Two-sided transaction platforms” that “facilitate a single, simultaneous transaction”
exhibit “pronounced indirect network effects and interconnected pricing and demand,”
and ultimately are “better understood as supplying only one product – transactions.”
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Impact on Antitrust Cases Going Forward?
• Will increase the burden on government and private plaintiffs to
prove anticompetitive effects in interconnected multisided platforms

• Not a free pass to all multisided platforms
• Court distinguished two-sided transaction platforms that facilitate “a single,
simultaneous transaction between participants … [and] are thus better
understood as supplying one product—transactions.”

• Opens door to arguments about cross-market impacts:
• e.g., price increase for subscriptions, that reduces output, will also lower “rate
base” and advertising revenues, and thus reduce incentive to raise price
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Vertical Mergers and the
AT&T-Time Warner Appeal

AT&T + Time Warner: Why All the Fuss?
• DOJ challenge to “vertical” merger
• Big numbers: $85 billion deal (equity value), with $500 million reverse break-up fee
• Deal announced Oct. 2016; suit filed Nov. 2017; trial Mar-May 2018; district court
decision June 12, 2018; deal closed June 14, 2018

• AT&T agreed to temporarily manage TW’s Turner networks separately from
DirecTV, including setting prices and managing personnel, until Feb. 28, 2019 or the
conclusion of the case

• Parties offered behavioral remedies, which were rejected by DOJ
• Delrahim: “fundamentally regulatory, imposing ongoing government oversight on what should
preferably be a free market”
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Political Influence on DOJ’s Decision-Making?
• Before election, Trump said his administration would not approve the deal
• “As an example of the power structure I’m fighting, AT&T is buying Time Warner and
thus CNN, a deal we will not approve in my administration because it’s too much
concentration of power in the hands of too few”

• Led to speculation that DOJ’s decision to block deal was politically motivated
• Effort to obtain discovery of communications with White House rejected
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Vertical Merger Analysis Distinguished
from Horizontal Merger Analysis
• Horizontal mergers between competitors:
• “‘familiar’ horizontal merger playbook”
• “undue percentage share of the relevant market”
triggers a “presumption” that a merger will substantially
lessen competition

Horizontal
Party 1

Party 2

• “basic economic reason for limiting horizontal mergers
is well founded and rather generally accepted”

• Horizontal Merger Guidelines
• Introduced in 1968, revised in ’82, ’84, ’92, ’97, ’10
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Vertical Merger Analysis
• “Vertical” mergers
• “firms that do not operate in the same market:
• “‘familiar’ horizontal merger playbook is of little use”; “no comparable
theoretic basis for dealing with vertical mergers”

• “may ‘act as a clog on competition’ by giving the merged firm ‘control of a
competitively significant supplier’”

Vertical
Party 1

• “merged firm [may] withhold a source of supply from its rivals or otherwise
foreclose access to the source ‘on competitive terms’… which could ‘harm
competition and consumers.’”

Party 2

• “recognition among academics, courts and antitrust enforcement
authorities alike that ‘many vertical mergers create vertical integration
efficiencies,’” including “the elimination of double marginalization”
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Vertical Merger Analysis, Cont’d
• According to court, “dearth of authority … is unsurprising, considering that
the Antitrust Division apparently has not tried a vertical merger case to
decision in four decades!”
• Recent concerns resolved through consents imposing behavioral remedies
• Comcast-NBC Universal (2009): consent decree barred discrimination in licensing of NBC
Universal content to Comcast’s distributor competitors, enforced through binding
arbitration

• Court “accepts that vertical mergers ‘are not invariably innocuous,’ but
instead can generate competitive harm ‘[i]n certain circumstances,’” citing
DOJ 1984 Non-Horizontal Merger Guidelines

• “Clayton Act protects ‘competition,’ rather than any particular competitor”
• Requires “case-specific evidence”
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Key Issues on Appeal
• Case now briefed and argued before DC Circuit
• DOJ’s key arguments
• “The district court’s bargaining-leverage analysis is contrary to
fundamental logic and the evidence”

• “The district court misunderstood, and failed to apply, the
established principle of corporate-wide profit maximization”

• “The district court’s analysis of industry evidence is internally
inconsistent”

• “The district court erred in finding no proof of any price
increase”

• “The district court erred in finding insufficient evidence to
support Professor Shapiro’s calculations”
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Impact on Vertical Merger Enforcement?
• Delrahim likely to remain skeptical of behavioral remedies
• “[B]ehavioral remedies require centralized decisions instead of a free
market process. They also set static rules devoid of the dynamic realities
of the market. With limited information, how can antitrust lawyers hope to
write rules that distort competitive incentives just enough to undo the
damage done by a merger, for years to come?”

• Obtained structural relief to resolve vertical concerns raised by Bayer’s
merger with Monsanto

→ BUT DOJ closed investigations of vertical aspects of CVS-Aetna and
Cigna-Express Scripts after AT&T loss in district court
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Impact on Vertical Merger Enforcement?
• FTC Chairman has also signaled a preference for structural
remedies, saying that “[t]he best approach is a non-behavioral
remedy” though the FTC will accept behavioral remedies in “rare,
very limited” circumstances” (June 2018)
• BUT FTC accepted behavioral conditions in Northrop Grumman / Orbital ATK

• Speculation regarding agencies issuing updated vertical merger
guidelines
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DOJ and FTC Positions on
FRAND Commitments

Standards Are Critical for Many Industries
• Standards may facilitate interoperability or compatibility of products,
speeding the adoption of new technologies (e.g., WiFi, Bluetooth)

• Because of these benefits, activities related to standard setting are
generally judged under the rule of reason
• Standard Development Organization Advancement Act of 2004
• Statute also limits damages for SSO’s that file disclosures

=

=
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SEPs & FRAND
• Standard Essential Patents (SEPs): patent that claims an
invention necessary to comply with a standard

• Once a SSO agrees on a standard, the patents that must be used in
order to effect that standard may increase in value, creating
incentives for anticompetitive activity, such as patent ambush

• SSOs often require participants to disclose patents and commit to
license SEPs on fair, reasonable, and non-discriminatory terms
(FRAND)
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Hold Up v. Hold Out
Hold Up
•

•

Once SSO picks a standard, concern
that SEP holders will “hold up” entities
seeking to license on FRAND terms,
either by refusing to license or
demanding fees beyond FRAND
E.g., holder of SEP could not license on
FRAND terms and keep competitors
from producing products compliant with
standard

Hold Out
•

Concern that licensees could refuse to
negotiate in good faith for FRAND terms
while continuing to use the technology

•

Concern that if licensor cannot seek
injunction then licensee can infringe
intellectual property with impunity
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In 2013, DOJ and USPTO Issued Joint
Guidance on FRAND Remedies
• 2013 “Policy Statement on Remedies for Standards-Essential
Patents Subject to Voluntary F/RAND Commitments” key elements:
• “[T]he public interest may preclude the issuance of an exclusion order in cases
where the infringer is acting within the scope of the patent holder’s F/RAND
commitment and is able, and has not refused, to license of F/RAND terms”

• Exclusion orders (functionally, injunctions) may still be appropriate where:
• “[P]utative licensee is unable or refuses to take a F/RAND license and is
acting outside the scope of the patent holder’s commitment to license on
F/RAND terms”

• “[P]utative licensee is not subject to the jurisdiction of a court that could
award damages”
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DOJ Changed Its Position on FRAND Remedies
• In December 2018, DOJ withdrew its
assent to the 2013 joint guidance
• Said that DOJ will draft a new joint
statement with USPTO

• “Any discussion regarding injunctive relief
should include the recognition that in
addition to patent holders being able to
engage in patent ‘hold up,’ patent
implementers are also able to engage in
‘hold out’ once the innovators have already
sunk their investment into developing a
valuable technology”
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Divergence from FTC?
• Chairman Simons has stated that the FTC will continue to
examine both patent holdup and patent holdout because both
raise potential antitrust issues
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Update on FTC Hearings

“Hearings on Competition and Consumer Protection in
the 21st Century” Cover Wide Range of Topics
Date

Topic

Date

Topic

Sept 13

Review of Competition and Consumer
Protection Landscape; Concertation and
Competitiveness in U.S. Economy; Privacy
Regulation; Consumer Welfare Standard in
Antitrust; Vertical Mergers

Oct 23-24

Innovation and Intellectual Property Policy

Nov 1

Vertical Merger Analysis; the Role of the
Consumer Welfare Standard in U.S.
Antitrust Law

State of U.S. Antitrust Law; Mergers and
Monopsony or Buyer Power

Nov 6-8

Privacy, Big Data, and Competition

Nov 13-14

Algorithms, Artificial Intelligence, and
Predictive Analytics

Dec 6

Common ownership

Dec 11-12

Data security

[TBD]

Developments in U.S. broadband markets,
technology, and law

[TBD]

Consumer privacy

Sept 21
Oct 15-17

The Identification and Analysis of Collusive,
Exclusionary, and Predatory Conduct by
Digital and Technology-Based Platform
Businesses; Antitrust Framework for
Evaluating Acquisition of Potential or
Nascent Competitors in Digital
Marketplaces; Antitrust Evaluation of Labor
Markets
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Current Status
• Remaining hearings:
• Topic 10: Developments in U.S. broadband markets,
technology, and law (originally scheduled Jan 16)
• Topic 11: Consumer privacy (originally scheduled
Feb 12-13)
• Hearings to be rescheduled after government
shutdown

• FTC expected to invite public comment upon
completion of entire series
• After hearing and final public comment period
conclude, FTC will prepare a report with its
findings
• In similar hearings held 20+ years ago, report was
issued about six months after hearings concluded

Hearings modeled after 1995
“Global Competition and
Innovation Hearings” under
Chairman Pitofsky
33

Consumer Welfare Standard Under Fire?
Topic 1: Review of Competition and Consumer Protection Landscape; Concentration and
Competitiveness in U.S. Economy; Privacy Regulation; Consumer Welfare Standard in
Antitrust; Vertical Merger

I approach all of these issues with a very
open mind and I am very much willing to be
influenced by what we hear throughout this
process. I am old enough to have witnessed
dramatic changes in antitrust policy and
enforcement …. – Chairman Simons (Sept.
13, 2018)

[The hearings] must be a critical rethink of what
we do, how we do it, and what we should be
doing better to advance the FTC’s mission ….
If at the end of the day we appear to be merely
patting ourselves on the back for a job well
done thus far, we will have failed.
– Commissioner Slaughter (Sept. 21, 2018)
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Shifts in Global Merger Filing
Requirements

United States Has Long Required HSR
Filings for “Jumbo” Deals
Size-of-Person Test

> $168.8 m

•

+

> $16.9 m

Requires identifying the “ultimate
parent entity”

Size-of-Transaction Test

+

> $ 84.4 m

•

If > $337.6 m, reportable
regardless of size of persons
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European Authorities Explore
New Filing Requirements
• German / Austrian authorities concerned it was
missing filings where there was an innovative
business idea and competitive potential, but
limited or no revenues
• For example, free services like messaging services or
social media platforms

• Goal is to prevent elimination of innovation potential and
innovation competition in technology markets through
integration of emerging competitors or their assets

Jumbo Deals

• European Commission has undertaken a
consultation on whether it should add a deal
value threshold to its current turnover-based
thresholds
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New German Rule Captures These Deals
• Section 35(1a) of the German Act now requires filing if
1. the companies concerned have a total worldwide turnover of more than EUR 500
million,

2. in Germany in the last financial year preceding the concentration,
• a participating company generated sales of more than EUR 25 million
• and neither the company to be acquired nor any other participating company
generated sales of more than EUR 5 million each,

3. the value of the consideration for the merger is more than EUR 400 million, and
4. the target company pursuant to #2 has substantial operations in Germany.

• Austria enacted a similar law with slightly lower thresholds
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Substantial Domestic Business Activities
Current and Marketable Business Activity

Significance of Business Activity

Alternative “monetization”

No quantification

•

Supply of personal data

Relevance of domestic revenues

•

Consumption of advertising

(+) if revenues correctly reflect market position and competitive
potential (mature market; significant foreign activities)

Domestic activities focusing on market entry
Expectation of future revenues

•

Domestic Research & Development

‒
‒
‒
‒
•

(-) if revenues do not reflect market potential (other type of
monetization or introduction of new product with high revenue
expectations)

Presence of facilities and resources
Residence of patent holder
(Application for) market approval
Clinical Testing

National distribution organization

High economic and competitive potential

•

Lack of market maturity

•

Innovation competition

‒ Hiring staff
‒ Conclusion of distribution contracts
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Also Captures Acquisitions in the Pharma
Sector and Licensing Agreements
•

Law and requirements still developing

•

Factors include:
• Acquisition of newly-approved pharmaceutical assets
• Revenue forecast key, though parties can prove lack of
revenue potential

• Acquisition of pharmaceutical research company
• Modification of German definition of concentration
• Acquisition of “ingredients” (e.g. property rights and patents)?
• Modification of established materiality criteria

•

Entry in future market presence
• Case-by-case assessment
• Phase III more likely to require filing; Phase I and II less likely
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Focus on Information
Exchange

Information Exchanges Subject to Civil Liability
•

Exchange of “competitively sensitive information” among
competitors “may be subject to civil antitrust liability
when they have, or are likely to have, an anticompetitive
effect”

•

Absent adequate safeguards, competitors should not
exchange current and future price information, strategic
plans, cost information, information about future product
offerings, expansion plans and customer-specific
information

•

Data exchange “safety zone”:
•

Exchange managed by a third-party

•

Information provided is more than three months old; and

•

At least 5 participants provide the data underlying and certain
metrics are met so that no participant’s data can be discerned
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DOJ / FTC Have Recently Focused on
Employment Information Exchanges
• In October 2016, DOJ and FTC issued
guidance regarding the application of
federal antitrust laws to hiring practices
and compensation decisions

• Guidance provided on several topics,
including information exchanges
While agreements to share information are not per se illegal and
therefore not prosecuted criminally, they may be subject to civil antitrust
liability when they have, or are likely to have, an anticompetitive effect.
… [E]vidence of periodic exchange of current wage information in an
industry with few employers could establish an antitrust violation
because, for example, the data exchange has decreased or is likely to
decrease competition.”

Recent DOJ Enforcement Actions Suggest
Increased Scrutiny
• In late 2018, the DOJ settled with seven broadcast companies to
resolve allegations that the companies exchanged “pacing” and
other information in select markets in alleged violation of Section 1
of the Sherman Act

• According to DOJ’s complaint, “pacing information” “compares a
broadcast station’s revenues booked for a certain time period to
the revenues booked for the … previous year” and “provides
insight into each station’s remaining spot advertising inventory”

• No allegations of effect
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Information Exchange Via Algorithmic Pricing?
• FTC hearings topic 7: “Algorithms, Artificial Intelligence, and Predictive
Analytics”

• DOJ prosecuted conspiracy to fix the price of posters sold on Amazon
Marketplace through the use of commercially available algorithm-based
pricing software
• DOJ recognizes “pro-competitive benefits to technological innovations in the marketplace”
• “Algorithmic pricing can … be highly competitive by facilitating rapid competitive
response. The fact that price movements in response to changing competitive
conditions and customer demand happen more quickly because of new technology
does not change the generally pro-competitive nature of those price changes.”

• DOJ’s focus, whether or not schemes are facilitated by algorithm-based pricing software
or other technology, is concerted action
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Cooley LLP
• Advises clients on antitrust issues,

• Represents businesses before the

including guiding transactions
through merger review, compliance
with the Hart-Scott-Rodino Act, and
licensing of IP and distribution

DOJ, FTC, and state attorneys general
in investigations of mergers,
acquisitions and joint ventures, as well
as alleged monopolization, restraint of
trade and unfair and deceptive
practices

• Experience before the DOJ, FTC and
state attorneys general, as well as in
federal court

• Former Assistant Director, FTC

• Recognized as a rising star in the

Bureau of Competition

antitrust bar by SuperLawyers and
LMG’s Expert Guides

• Recognized as a leading antitrust
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hmorse@cooley.com
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lawyer by Best Lawyers in America,
Chambers, SuperLawyers, and Who’s
Who Legal: Competition

• Editorial Board Co-Chair, ABA 2017

Megan Browdie
Associate
(202) 728-7104
mbrowdie@cooley.com
www.cooley.com/mbrowdie

• Vice Chair of ABA Antitrust Section’s
Federal Civil Enforcement Committee

Annual Review of Antitrust Law
Developments
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