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The UK Bribery Act is intended to reform UK criminal law regarding bribery offenses and was originally
scheduled to come into effect in April 2011. After receiving widespread criticism regarding an earlier version of
the Act, the UK government delayed implementation while it prepared official guidance regarding compliance. A
45-page document containing official guidance and a condensed 7 page summary have been published and the
Act is now slated to take effect on July 1, 2011. A copy of the guidance is available here. View the quick start
guide here.

Unlike the anti-bribery provisions of the U.S. Foreign Corrupt Practices Act ("FCPA"), which focus primarily on
corruption involving non-U.S. government officials, the UK Bribery Act prohibits both domestic and international
bribery, as well as bribery across both private and public sectors. The Act specifically criminalizes offering or
giving a bribe, requesting or receiving a bribe, and bribing a non-UK public official to obtain or retain business or
secure a business advantage.

Most significantly, however, the Act provides a new offense whereby an organization that "fails to prevent
bribery" by anyone associated with the organization can be charged under the Act unless the organization can
establish the defense of having implemented "adequate procedures” to prevent bribery. The UK Bribery Act's
official guidance provides six guiding principles intended to give organizations an understanding of the factors to
be considered when developing "adequate procedures" to prevent bribery. Each of the six principles contains a
summary description and commentary of the principle along with recommended procedures that organizations
seeking to comply with the Act may undertake to prevent running afoul of the Act's requirements.

These guiding principles include:

Proportionate procedures: A commercial organization should assess its business and the risks faced in its
operation in order to implement anti-bribery procedures proportionate to the "nature, scale and complexity" of
the company's endeavors.

Top-level commitment: The board of directors or other similar upper management of a commercial organization
should demonstrate the appropriate "tone at the top" to promote an organizational culture that is committed to
preventing bribery, both within the organization itself and with persons associated with the organization
externally. This culture should convey the organization's position that bribery is never acceptable.

Risk assessment: A commercial organization should undertake "periodic, informed and documented"
assessments, both internal and external, of the risks it faces with regard to bribery on the organization's behalf.
The official guidance identifies a number of commonly encountered risks that should be considered in regular
risk assessments, including country risk, sectoral risk, transaction risk, business opportunity risk, and business
partnership risk.

Due diligence: A "proportionate and risk-based approach" to due diligence procedures assessing the
organization's existing or proposed relationships is important to prevent and resolve identified bribery risks.

Communication (including training): A commercial organization should develop appropriate channels of
communication, both internally and externally, to ensure that the organization's anti-bribery policies and
procedures are embedded and understood by all parties associated with the organization. Training should be
provided for both organization employees and parties with which the organization maintains relationships,
proportionate to the bribery risks faced by the organization, and the organization should follow up through
regular monitoring and evaluation for all staff and agents where appropriate.

Monitoring and review: Anti-bribery policies and procedures should be monitored and reviewed on an ongoing
basis and improvements should be made where necessary as the organization's activities alter or as risks
change through time.

In addition to these six guiding principles, the guidance includes eleven case studies as examples of the guiding
principles in action.


http://www.justice.gov.uk/guidance/docs/bribery-act-2010-guidance.pdf
http://www.justice.gov.uk/guidance/docs/bribery-act-2010-quick-start-guide.pdf

The UK government's official guidance also touches upon hospitality and promotional business expenses. In
doing so, the official guidance states that "the Government does not intend for the Act to prohibit reasonable and
proportionate hospitality and promotional or other similar business expenditure for these purposes.”" The
guidance, however, goes on to state that "it is, however, clear that hospitality and promotional or other similar
business expenditure can be employed as bribes." To qualify as a bribe, "there must be an intention for financial
or other advantage to influence the official in his or her official role and thereby secure business or a business
advantage."

Regarding whether a company falls within the scope of the UK Bribery Act, the guidance states that jurisdiction
extends to commercial organizations either "incorporated or formed in the UK" or "which carr[y] on a business or
a part of a business in the UK irrespective of the place of incorporation or formation." A determination regarding
whether an organization is carrying on a business or a part of a business in the UK will be made by the UK
courts and will require "a demonstrable business presence." The official guidance states that an organization will
not be deemed to be carrying on a business in the UK merely by virtue of having the organization's securities
listed on the London Stock Exchange or by having a UK subsidiary.

The official guidance also states that facilitation payments are prohibited. The guidance defines a facilitation
payment as "small bribes to facilitate routine Government action." In other words, the UK Bribery Act prohibits
payments to induce government officials to perform routine functions they are otherwise obligated to perform.

In light of the differences between the UK Bribery Act and the FCPA, companies operating internationally are
encouraged to review their existing anti-corruption policies and procedures to ensure compliance with
applicable law. Such a review should include a renewed commitment to the company's anti-corruption efforts by
senior management, an analysis of the anti-corruption laws applicable to the company's operations, a risk-based
assessment of the adequacy of the company's anti-corruption policies and procedures, and enhanced training
for company personnel.

For additional information concerning the UK Bribery Act or the U.S. Foreign Corrupt Practices Act, please
contact one of the attorneys listed above.
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