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As we previously reported here and here, under California's Healthy Families, Healthy Workplaces Act, effective July 1, 2015,
employees who work 30 days or more a year in California are entitled to at least 3 days (or 24 hours) of paid sick leave per year.
The new law is complex and leaves many questions unanswered. Since its passage employers have struggled with implementation,
particularly those companies with existing sick leave or paid time off ("PTQ") policies. Recently, emergency amendments were
passed to clarify many of the law's ambiguities, as well as provide employers with additional options for accrual and payment of

sick leave.

Key amendments

Clarification of 30-day requirement. Under the new law, paid sick days must be provided to any employee who works in California
for 30 or more days within a year from the commencement of employment. The amendments clarify that the employee must have
worked 30 days in California for the same employer to qualify for sick leave.

Modifications to accrual requirements. The sick leave law provides employers with two options for providing leave: (1) under the
accrual method, sick leave must accrue at a rate of 1 hour for every 30 hours worked; (2) under the "lump sum" method, the 3 days

(24 hours) of paid sick leave must be provided to employees in a lump sum at the beginning of the year.

The accrual method is problematic for those employers who do not accrue sick leave or PTO on an hourly basis (e.g., accrual may
instead be on a monthly or pay period basis). The amendments provide that an employer may use a different accrual method other
than one hour per every 30 hours worked, provided that the accrual is on a regular basis so that employees have no less than 24
hours of sick leave (or PTO in lieu of sick leave) by the 120th calendar day of employment, each calendar year, or 12-month

period.

Grandfather provision for existing policies. The law as amended now permits grandfathering in of existing PTO or sick leave
policies provided that the policy: (1) was offered to a class of employees before January 1, 2015; (2) sick leave or PTO is made
available for the same purposes and under the same conditions as specified in the sick leave law; (3) accrual is on a regular basis
so that employees have no less than 1 day (8 hours) of accrued sick leave or PTO within 3 months of employment of each
calendar year or each 12-month period, and (4) employees were eligible to earn at least 3 days (24 hours) of sick leave or PTO
within 9 months of employment. If, however, an employer modifies the accrual method used in a pre-existing policy, the grandfather
close no longer applies, and the employer must comply with either the accrual or lump sum method for providing sick leave or PTO.

(This does not prevent an employer from increasing the accrual amount of an existing policy.)

Calculation of paid sick leave. As originally passed, the rate of pay for paid sick time was to be the employee's hourly wage. For
employees who have variable hourly wages, are paid by commission or piece rate, or are nonexempt salaried employees, the rate
of pay was to be calculated based upon the wages paid, not including overtime premium page, divided by the hours worked in the

full pay periods that the employee worked during the prior 90 days.

The amendments instead now provide for two different methods of calculating paid sick leave for non-exempt employees, and

clarify how sick leave should be calculated for exempt employees:

= For non-exempt employees, paid sick leave may be calculated in one of two ways: (1) in the same manner as the regular rate of
pay for the workweek in which the employee uses paid sick time, whether or not the employee actually works overtime in that
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week; or (2) by dividing the employee's total wages, not including overtime premium pay, by the employee's total hours worked
in the full pay periods of the prior 90 days of employment.

= For exempt employees, sick leave shall be calculated in the same manner as the employer calculates wages for other forms of
paid leave time.

Unlimited policies. Under the sick leave law, employers must provide their employees with a written notice of the amount of paid
sick leave (or PTO) available to the employee on either the employee's itemized wage statement, or in a separate writing provided
on payday. It was previously unclear how employers with unlimited PTO or sick leave policies, who do not track accrual or usage,
could comply with this requirement. Now, the law states that employers who provide unlimited paid sick leave (or PTO) may satisfy

this requirement by indicating "unlimited" on the notice or wage statement.

No reinstatement of sick leave or PTO that has been "cashed out". The new sick leave law requires that if an employee
separates from an employer and is rehired within one year, previously accrued, unused paid sick days must be reinstated.
However, because PTO is treated as vacation time (and hence a form of wages) under California law, employers with PTO policies
are required to cash out accrued, unused PTO to employees upon termination of employment. It was previously unclear whether
PTO that had been cashed out would need to be reinstated to an employee who returns within a year, per the new sick leave law.
Now, the amendments make clear that an employer is not required to reinstate accrued leave to an employee that was paid out at

the time of termination of employment.

No duty to inquire into reasons for taking leave. The sick leave law requires that employers keep for at least three years records
documenting the hours worked and paid sick days (or PTO) accrued and used by each employee. It was previously unclear whether
employers with PTO policies that do not differentiate between sick and vacation time had to track the reasons why an employee
was using PTO. The amendments clarify that employers are not obligated to inquire into or record the purposes for which an

employee uses paid leave.

Action steps for employers

In light of these amendments, employers should again review their sick leave or PTO policies to ensure compliance with the law. In
addition, California's Department of Labor Standards Enforcement ("DLSE") has stated it will revise its Frequently Asked Questions
on the sick leave law to reflect the amendments. Employers should therefore monitor the DLSE's website. To discuss these issues

further or pose questions about this alert, please contact one of the attorneys shown.

This content is provided for general informational purposes only, and your access or use of the content does not create an
attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or
entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute
legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in
your jurisdiction, and you should not act or refrain from acting based on this content. This content may be changed without notice. It
is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any
information you provide to us confidential. This content may have been generated with the assistance of artificial inteligence (Al) in

accordance with our Al Principles, may be considered Attorney Advertising and is subject to our legal notices.

Key Contacts


http://www.dir.ca.gov/dlse/Paid_Sick_Leave.htm
https://www.cooley.com/about/innovation
https://www.cooley.com/legal-notices

Wendy Brenner brennerwj@cooley.com
Palo Alto +1 650 843 5371

Leslie Cancel Icancel@cooley.com
San Francisco +1 415693 2175
Joshua Mates jmates@cooley.com
San Francisco +1 415 693 2084
Michael Sheetz msheetz@cooley.com
Boston +1 617 937 2330

Ann Beuvitt abevitt@cooley.com
London +44 (0) 20 7556 4264

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N
4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.



	Key amendments
	Action steps for employers
	Key Contacts

