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On June 20, 2011, the U.S. Supreme Court ruled unanimously in AEP v. Connecticut' that the authority to
regulate large stationary sources of greenhouse gas ("GHG") emissions granted to the U.S. Environmental
Protection Agency ("EPA") under the federal Clean Air Act displaces federal common law public nuisance claims
against those sources. The Court reversed the 2009 decision of the U.S. Court of Appeals for the Second

Circuit.2

Background and Summary

In 2004, eight states,3 three land trusts, and the City of New York filed suit in the Southern District of New York
against five electric power generation companies that own several coal-fired electric generating units in the
United States.# The plaintiffs sought court-imposed limits on carbon dioxide emissions from the defendants'
facilities, claiming that these emissions caused a nuisance to the public health and welfare by contributing to
global climate change.

The AEP decision follows the Court's 2007 decision in Massachusetts v. EPA® in which the Court ruled that
GHGs are "air pollutants" within the scope of the Clean Air Act, opening the door for EPA to regulate GHG
emissions directly. When the Second Circuit considered the AEP case on appeal in 2009, EPA had not yet
issued findings or regulations for large stationary sources of GHGs. Because EPA had so far failed to act, the
Second Circuit decided that the plaintiffs' federal common law public nuisance claims could proceed. In
December 2009, EPA issued a finding that GHGs endangered the public health and welfare, initiating the
agency's process for developing regulations to address GHG emissions.

In AEP, the Court was asked to decide whether public nuisance claims could proceed under federal common
law against electric utilities that, on the basis of the aggregated emissions from the power plants owned by the
utilities, allegedly were the five largest U.S. sources of carbon dioxide emissions. Overturning the Second
Circuit, the Court established in a unanimous opinion that they could not. The Court explained that a federal

statute displaces federal common law when the statute speaks directly to the question at issue.’ In this case,
displacement of federal common law occurred when Congress delegated to EPA the authority to regulate large
stationary sources of GHGs under the Clean Air Act.

The plaintiffs' complaints also sought relief under state common law. Because the parties did not brief the issue
of preemption of these claims before the Court, the decision allows the plaintiffs to proceed on remand with state

public nuisance claims.8

Recent and Pending Federal Regulatory Action on
Greenhouse Gases

Since 2009, EPA has proceeded under authority confirmed in Massachusetts v. EPA to develop regulations that
address emissions from large stationary sources of GHGs, such as coal-fired electric generating units, cement
plants, petroleum refineries, and other major sources of GHG emissions. Certain of EPA's significant regulatory
actions include:

e On May 13, 2010, EPA issued its final GHG tailoring rule to establish the emissions thresholds for determining applicability of
the Prevention of Significant Deterioration and Title V permitting program requirements as applied to GHG emissions.? The
final tailoring rule provides a phased approach for addressing GHG emissions from large industrial sources under existing
EPA permitting programs. Without this change, the then-existing thresholds would have subjected numerous smaller
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emissions sources to regulation.

¢ In December 2010, EPA issued a series of final rules to further implement the requirements set forth in the final tailoring
rule.'0

o The first phase of these regulations, as implemented under EPA's PSD construction and Title V operating permit programs,
took effect in January 2011, and the second phase is scheduled to take effect in July 2011.

e Several additional EPA rulemakings are expected to be forthcoming to address sector-specific requirements for control of

GHG emissions. "
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