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On July 7, 2023, the Consumer Financial Protection Bureau (CFPB), US Department of Health and Human
Services (HHS) and US Department of the Treasury (collectively, “the agencies”) published a request for
information (RFI) on financial products used to pay for healthcare, including medical credit cards and installment
loans. The agencies indicated that they are seeking input from stakeholders to assess the rationales behind why
healthcare providers may promote certain financial products and services — and whether the proliferation of such
products and services may contribute to consumer harm.

Beginning with the passage of the No Surprises Act in 2021, which provides protections for consumers from
“surprise” medical bills, controlling healthcare costs and managing consumer medical debt has been a priority
for all three branches of government. Thus, the RFl is the latest in a series of actions by Congress, federal
agencies and the Biden administration seeking to study healthcare costs and protect consumers from paying
inaccurate medical bills.

Background

The use of medical payment products by consumers has evolved in recent years from a method of financing
used primarily to pay for care outside of the coverage of health insurance plans to a more widespread tool used
in connection with a broader set of services, including emergency room visits and primary and specialty care. As

suggested in the RFI, and highlighted in CEPB Director Rohit Chopra’s remarks to Congress on July 11, the
agencies are concerned that the broader adoption of these services is a response to the growing financial

challenges associated with paying for medical care.

Given these market factors, the agencies note that the extension of credit in connection with the provision of
healthcare may have unintended negative downstream consequences for consumers and healthcare providers.
The RFl lists several associated concerns, including:

¢ The proliferation of medical payment products may create a negative experience for patients. The agencies note
that patients trust their healthcare providers to offer healthcare-related expertise and may place similar trust in the financing
products offered by those providers. However, healthcare providers or their staffs may not have the requisite information or
proficiency needed to answer patients’ questions about the terms and conditions of financial products. Furthermore, patients
may feel pressure to make financial decisions while under physical or emotional stress associated with their healthcare
needs.

e Medical payment products may create the wrong incentives for healthcare providers. The agencies suggest that
healthcare providers may be incentivized to promote medical credit cards and loans because these products result in faster
payment and reduced administrative costs compared to alternatives like financial assistance or provider-administered
payment plans. In addition, tax-exempt hospitals may steer patients to more profitable medical payment products and away
from certain financial assistance for low-income patients required by the Affordable Care Act. Finally, payment products may
enable healthcare providers to charge higher prices to uninsured, self-paying or out-of-network patients who would otherwise
be unable to pay such prices and might instead seek more affordable care.

* Tying payment products to healthcare can be used to restrict access to care. As it is, the RFI notes that people may
delay or avoid medical care out of concern about costs or debt, or because they believe they will be turned away due to their
unpaid medical bills. If payment products contribute to higher healthcare costs, they also may act as a deterrent for patients
seeking care.

Information requested


https://www.consumerfinance.gov/rules-policy/notice-opportunities-comment/open-notices/request-for-information-on-medical-payment-products/
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/cfpb_request-for-information-on-medical-payment-products_7.2023.pdf
https://www.consumerfinance.gov/about-us/newsroom/cfpb-issues-bulletin-to-prevent-unlawful-medical-debt-collection-and-credit-reporting/
https://www.hhs.gov/sites/default/files/hhs-medical-debt-letter.pdf
https://www.whitehouse.gov/briefing-room/presidential-actions/2022/04/05/executive-order-on-continuing-to-strengthen-americans-access-to-affordable-quality-health-coverage/?msclkid=887ba3d9b67111ec81e80c7ddd11167b
https://www.whitehouse.gov/briefing-room/statements-releases/2022/04/11/fact-sheet-the-biden-administration-announces-new-actions-to-lessen-the-burden-of-medical-debt-and-increase-consumer-protection/
https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-director-rohit-chopra-for-the-cfpb-hearing-on-medical-billing-and-collections/

The RFI seeks information on the use of medical payment products, the terms of these products and their impact
on consumers. In particular, the agencies appear most interested in understanding both the present impact of
these products on consumers and how the structure of the market may inform future trends. To this end, the
agencies are broadly requesting information, such as:

o Total outstanding consumer debt on medical credit cards, medical installment loans and other medical payment products.

e Demographic information regarding consumers who use these products.

e Market concentration in the industry.

¢ The types of financial entities that offer medical credit cards and loans.

e How plans’ and issuers’ billing and reimbursement practices impact healthcare providers’ decisions to offer and promote
medical payment products.

e Terms and conditions, as well as disclosures, related to such products.

Furthermore, each agency included specific questions to commenters. The CFPB, in particular, focused on the
mechanics of these payment products, including through requests related to the use of credit or “propensity to
pay” scores, debt collection practices and underwriting procedures.

This RFl is consistent with two broader trends in financial services regulation under the Biden administration.
First, agencies are taking a collaborative approach to consumer protection, through supervision, information
gathering and enforcement. Second, the CFPB continues to spearhead efforts focused on broader financial
markets, with a specific emphasis on protecting populations the CFPB believes to be vulnerable — a focus that
also is evident in this RFI.

Comments are due 60 days after publication in the Federal Register.

This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our legal notices.

Key Contacts

Michelle L. Rogers mrogers@cooley.com
Washington, DC +1 202 776 2227

Obrea Poindexter opoindexter@cooley.com
Washington, DC +1 202 776 2997

This information is a general description of the law; it is not intended to provide specific legal advice nor is it
intended to create an attorney-client relationship with Cooley LLP. Before taking any action on this information
you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate,
London, UK EC2N 4BQ. Permission is granted to make and redistribute, without charge, copies of this entire
document provided that such copies are complete and unaltered and identify Cooley LLP as the author. All other
rights reserved.


https://www.cooley.com/legal-notices




	CFPB, HHS and Treasury Request Information on Medical Payment Products
	Background
	Information requested
	Key Contacts


