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On April 24, 2023, the Consumer Financial Protection Bureau (CFPB), Federal Trade Commission (FTC), Department of Justice

(DOJ) and Equal Employment Opportunity Commission (EEOC) released a joint statement affirming that existing law — including

those that prohibit discrimination, as well as unfair, deceptive, or abusive acts or practices (UDAAP) — applies to the use of
automated systems and innovative new technologies, including artificial intelligence. Acknowledging the greater role of Al today and
its potential benefits, such as increasing efficiencies and advancement in many arenas, the agencies suggest that Al may also
“perpetuate unlawful bias, automate unlawful discrimination, and produce other harmful outcomes.” The agencies “reiterate[d] [their]
resolve to monitor the development and use of automated systems and promote responsible innovation” and “pledge[d] to
vigorously use [their] collective authorities to protect individuals’ rights regardless of whether legal violations occur through

traditional means or advanced technologies.” In his remarks on the joint statement, CFPB Director Rohit Chopra further noted

that “[clompanies must take responsibility for their use of these tools.”

Potential for unlawful discrimination

The joint statement identifies the following as three potential sources of discrimination in automated systems:

= Data and data sets: Automated system outcomes can be skewed by data that is unrepresentative or imbalanced, incorporates
historical bias or has other errors. Automated systems also can correlate data with protected classes, which can lead to
discriminatory outcomes.

= Model opacity and access: Internal workings of automated systems are not clear to many people, which makes it difficult for
developers, businesses and persons to determine if an automated system is fair.

= Design and use: Developers may fail to understand or account for the contexts in which private or public entities will use their
automated systems and may design a system on the basis of flawed assumptions.

In the CFPB’s announcement accompanying the joint statement, Chopra said the CFPB is particularly scrutinizing the use of Al in

advertising, underwriting and home valuation.

Federal focus on Al bias — continued and heightened

Each of the agencies has previously taken certain steps to demonstrate the import of ensuring Al is developed and used in a legally

compliant manner that avoids discriminatory impact. As noted in the joint statement, in its 2022 Report to Congress on Al, the

FTC urged that Al systems be “transparent, which includes the need for it to be explainable and contestable.” That report, like the
joint statement, stressed the need for entities to be able to explain the reasoning of algorithms behind individual decisions, with a

particular focus on guarding against risk.

In January 2023, the DOJ filed a statement of interest asserting that alleged bias in a tenant screening algorithm violated the Fair

Housing Act. Discussing the joint statement, Assistant Attorney General Kristen Clarke suggested the DOJ was ready to “hold



https://files.consumerfinance.gov/f/documents/cfpb_joint-statement-enforcement-against-discrimination-bias-automated-systems_2023-04.pdf
https://www.consumerfinance.gov/about-us/newsroom/director-chopra-prepared-remarks-on-interagency-enforcement-policy-statement-artificial-intelligence/
https://www.ftc.gov/system/files/ftc_gov/pdf/Combatting%20Online%20Harms%20Through%20Innovation%253B%20Federal%20Trade%20Commission%20Report%20to%20Congress.pdf
https://www.justice.gov/opa/pr/justice-department-files-statement-interest-fair-housing-act-case-alleging-unlawful-algorithm
https://www.justice.gov/opa/pr/justice-department-s-civil-rights-division-joins-officials-cfpb-eeoc-and-ftc-pledging

accountable those entities that fail to address the discriminatory outcomes,” reinforcing the focus on bias resulting from model

decisions.

Focusing on the broader lending space, the CFPB published a May 2022 circular confirming that federal consumer financial laws

and adverse action requirements apply regardless of the technology being used. Like the joint statement, the circular asserted that
the Equal Credit Opportunity Act (ECOA) and Regulation B require creditors to provide statements of specific reasons to
applicants against whom adverse action is taken, effectively prohibiting the use of “black box” algorithms in such situations. The
CFPB also will release a white paper this spring on the current chatbot market and the impact on consumers of its integration by
financial institutions.

Commissioners at the FTC have previously taken an expansive interpretation of Section 5, asserting authority to target firms who
use “black box” algorithms that result in bias. In recent years, the FTC has required firms to destroy algorithms or other work

product that it asserted were trained on data from improperly collected data sets. The FTC previously warned that improper use
of Al could violate Section 5 of the Federal Trade Commission Act, the Fair Credit Reporting Act and the ECOA.

The White House also has weighed in on the risk of discrimination, noting in its Blueprint for an Al Bill of Rights that “Designers,

developers, and deployers of automated systems should take proactive and continuous measures to protect individuals and
communities from algorithmic discrimination.” The White House further stated that protections should include “ongoing disparity
testing and mitigation” and “[iindependent evaluation,” among other required consumer protection precautions. The Government

Accountability Office noted in its 2021 Al accountability framework that Al has the potential to “amplify existing biases and

concerns related to civil liberties, ethics, and social disparities,” and that the US government and others were working to address

such concerns.

Implications for financial services firms

While the use of cutting-edge Al technology can result in demonstrable benefits — for businesses and consumers — the joint
statement makes clear that financial institutions will need to understand the impacts of deploying Al throughout their operations.
Thus, financial institutions reliant on Al, or reliant on third-party providers of services dependent on Al, should undertake efforts to
assess fair lending compliance risks at the point of implementation — and monitor those risks throughout product development and

deployment.

This content is provided for general informational purposes only, and your access or use of the content does not create an
attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or
entity (collectively referred to as "Cooley"). By accessing this content, you agree that the information provided does not constitute
legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in
your jurisdiction, and you should not act or refrain from acting based on this content. This content may be changed without notice. It
is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any
information you provide to us confidential. When advising companies, our attorney-client relationship is with the company, not with
any individual. This content may have been generated with the assistance of artificial intelligence (Al) in accordance with our Al

Principles, may be considered Attorney Advertising and is subject to our legal notices.

Key Contacts


https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/
https://www.reuters.com/technology/us-ftc-leaders-will-target-ai-that-violates-civil-rights-or-is-deceptive-2023-04-18/
https://www.ftc.gov/news-events/news/press-releases/2021/05/ftc-finalizes-settlement-photo-app-developer-related-misuse-facial-recognition-technology
https://www.ftc.gov/news-events/news/press-releases/2022/03/ftc-takes-action-against-company-formerly-known-weight-watchers-illegally-collecting-kids-sensitive
https://www.ftc.gov/business-guidance/blog/2021/04/aiming-truth-fairness-equity-your-companys-use-ai
https://www.whitehouse.gov/ostp/ai-bill-of-rights/algorithmic-discrimination-protections-2/
https://www.gao.gov/assets/gao-21-519sp.pdf
https://www.cooley.com/legal-notices

Obrea Poindexter opoindexter@cooley.com

Washington, DC +1 202 776 2997
Michelle L. Rogers mrogers@cooley.com
Washington, DC +1 202 776 2227

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N
4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.



	CFPB, Federal Agencies Warn of Obligations to Avoid Algorithmic Discrimination
	Potential for unlawful discrimination
	Federal focus on AI bias – continued and heightened
	Implications for financial services firms
	Key Contacts


