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Background

On Friday, March 10, 2023, Silicon Valley Bank (SVB) was closed by the California Department of Financial
Protection and Innovation (DFPI). The Federal Deposit Insurance Corporation (FDIC) was named receiver and
immediately created the Deposit Insurance National Bank of Santa Clara (DINB) to facilitate the resolution of
SVB. Read the EDIC’s official press release announcing the closing of the bank and the DFPI’s press release.
The FDIC also has established a resource page.

The bank’s sudden failure means there are many questions about the ability to access accounts and funds held
at the bank at the time it closed. Each bank customer experience may be different, and each bank customer
should review its applicable account agreements and any available information regarding its balances in relevant
accounts. The following is intended to provide a general overview of the treatment of assets in different types of
accounts for informational purposes only; it does not constitute legal, business or financial advice. You should
contact your lawyer, financial adviser or other professional advisers to advise you on your specific situation
before you take any action, rather than relying on this alert.

Funds on deposit

Insured deposit amounts — Deposit accounts, including checking accounts, interest bearing savings accounts
and money market accounts, also known as money market deposit accounts (MMDASs), are insured by the FDIC
up to $250,000, per depositor, per insured bank, for each account ownership category. More information on the
various account ownership categories for purposes of determining FDIC deposit insurance coverage is available.
The FDIC press release states that insured depositors will have full access to their insured deposits (i.e., up to
$250,000, per depositor, for each account in a different legal ownership category) through DINB no later than
Monday morning, March 13, 2023. The FDIC press release also states that banking services will include online
banking and other services and that SVB'’s official checks will continue to clear.

Uninsured deposit amounts — Uninsured deposits include deposits in excess of the standard deposit insurance
amount of $250,000 (for deposit accounts that otherwise are covered by deposit insurance), as well as other
deposits and account types that are not insured. The FDIC press release states that “[t]he FDIC will pay
uninsured depositors an advance dividend within the next week. Uninsured depositors will receive a receivership
certificate for the remaining amount of their uninsured funds. As the FDIC sells the assets of Silicon Valley Bank,
future dividend payments may be made to uninsured depositors.” Average disposition times according to the
FDIC are six to 12 months, but can be longer depending on factors including litigation and enforcement matters.

Funds in sweep programs

Many commercial banking customers participate in sweep programs that enable the customer to have excess
cash in its main deposit accounts (e.g., checking accounts) “swept” to other accounts and used to purchase
shares in money market mutual funds (MMMFs) and other similar investment securities. The nature of sweep
programs vary. For example:

e Programs that establish a target balance amount for the customer’s applicable deposit account and sweep cash in and out of
the deposit account to maintain that target balance.

e Programs that establish, in addition to the target balance amount, a target investment return amount.

e Programs that sweep customer deposits held in deposit accounts with the bank for overnight purchases of securities and
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then sell the securities in the morning, returning the funds to the customer’s deposit accounts.

Regardless of the specifics of the sweep program, swept funds can generally be divided into two buckets.

First, swept funds are used by the bank to purchase, on behalf of the customer, external assets such as shares in
a money market mutual fund (MMMF). Holdings of assets, such as MMMFs purchased through external
investment fund management, should not constitute deposits and therefore are not expected to be subject to the
resolution of funds on deposit as described above. Rather, for funds that are not deposits, the bank must disclose
to the customer pursuant to 12 CFR § 360.8(e), in the applicable program agreement, the status such assets
would have if the institution failed. Although it is yet to be seen, in general, such assets should belong to the
bank’s customer, even if the bank made the share purchases as agent of the customer and held such shares in
the bank’s name and on behalf of its customers.

Second, some swept funds are held by the bank in accounts (such as omnibus accounts) that may earn interest
or other returns paid by the bank. These funds are generally not holdings of shares in an external asset such as
an MMMF that belong to the customer. This “cash” remains in a deposit account and will likely constitute a
deposit subject to the resolution of deposits as described above.

Customers that participate in a sweep program should be able to see information through their online banking
portal, if it is available, regarding their holdings of assets such as MMMFs purchased through external investment
fund management as well as their cash funds that remain deposits with the bank.

Claims process

As of the morning of March 11, 2023, the FDIC has not announced a clear process for uninsured depositors.
FDIC guidance indicates that it will make clear whether there will be a claims process and what that will be,
including whether it will use the information on file to reach out to depositors directly. However, there may be
circumstances that require claim filings even where the FDIC is reaching out affirmatively. We expect more
information in the coming days.

What next?

The order of priority for creditors of an insured depository financial institution is established by law. Payment
priority is given to depositors over general unsecured creditors. Typically, after the FDIC recoups administrative
costs and insured depositors are paid, customers with uninsured deposits are paid before any general
unsecured creditors or equity shareholders. In SVB’s case, there are reports of an existing loan owned to the
Federal Home Loan Bank of San Francisco, which will be afforded “super lien” status and therefore will be
resolved first.

More information should be available this coming week. In the meantime, the FDIC press release states that, with
respect to customer deposits:

e Insured deposits up to $250,000 will be available through the DINB no later than Monday morning, March 13, 2023.
¢ Uninsured depositors will receive a distribution of a portion of their uninsured amount on deposit at some point this coming
week. They will receive a receivership certificate for the remaining amount of their uninsured funds on deposit.

While some uncertainty exists given the circumstances, for external assets such as MMMFs purchased through
the bank but held by the bank as agent for the customer, customers should retain ownership of those assets
(subject to FDIC confirmation of customer ownership — for example, in the books and records reflecting the bank
as custodian and agent of the assets on behalf of the customer), meaning that they will not be handled through
the FDIC’s distribution process for deposits. However, the timing of the availability of these assets is not certain
at this time.

Disclaimer: The information provided herein is made available for general informational purposes only and is not
intended to constitute specific legal, financial or business advice, or to be a substitute for advice from qualified
counsel or other advisers. Without limiting the foregoing, this information may not reflect recent developments in
the law, may not be complete, and may not be accurate in or applicable to your jurisdiction or banking
relationship. Because this information is general in nature and may not pertain to your specific circumstances,



you should not act or refrain from acting based on any information without first obtaining advice from
professional counsel or other advisers qualified in the applicable subject matter and jurisdictions. Cooley has a
policy of entering into attorney-client relationships with its clients only in accordance with certain procedures,
which include executing an engagement letter and addressing conflicts of interest. You agree that your receipt
of this information does not create an attorney-client or other fiduciary relationship between you and Cooley.

This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our legal notices.
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