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On July 13, 2022, the Securities and Exchange Commission held a lively meeting at which it voted to propose
amendments to Rule 14a-8 under the Securities Exchange Act of 1934, the rule governing shareholder
proposals to be included in a company’s proxy statement to be presented for a shareholder vote. The proposed
amendments would amend three of the bases on which a company may exclude a shareholder proposal from its
proxy statement:

1. The “substantial implementation” exclusion in Rule 14a-8(i)(10).
2. The “duplication” exclusion in Rule 14a-8(i)(11).
3. The “resubmission” exclusion in Rule 14a-8(i)(12).

The SEC is soliciting comments on the proposed rules, which passed by SEC commissioner votes of 3 to 2
along party lines. For information on the SEC commissioners’ views and statements regarding the amendments,
refer to our Cooley PubCo blog post. The comment period will be open until the later of 30 days after the
proposing release is published in the Federal Register or September 12, 2022 (60 days from the date that the
rules were proposed). Interested parties can submit comments on the SEC website.

Background

Rule 14a-8 under the Securities Exchange Act provides a means by which shareholders can submit proposals
for inclusion in a company’s proxy statement to be presented for a shareholder vote, saving the shareholders the
effort and expense of doing a separate proxy solicitation. In addition to setting forth the procedural and eligibility
requirements for submitting shareholder proposals to a company, Rule 14a-8 identifies several substantive bases
a company can rely on to exclude a shareholder proposal from its proxy statement. Typically, before excluding a
shareholder proposal, a company will request assurance from the staff of the SEC’s Division of Corporation
Finance via a written no-action letter that the staff will not recommend an enforcement action if the company
omits the proposal on the basis of one of the exclusions described in the no-action letter requesting relief.

In 2020, the SEC adopted amendments modifying the criteria for eligibility and resubmission of shareholder
proposals in Rule 14a-8, which only took effect for meetings held after January 1, 2022. The proposed
amendments do not address these requirements, which remain in effect. However, the SEC noted in the
proposed rule release that it “continues to assess the impact of these amendments.” In addition, in November
2021, the Division of Corporation Finance published Staff Legal Bulletin No. 14L (SLB 14L), which provides
guidance on the staff’s interpretation of certain bases on which a company may exclude a shareholder proposal,
including the “ordinary business” exclusion and the “economic relevance” exclusion, making it more difficult for
companies to exclude shareholder proposals including, in particular, social and environmental proposals. (See
this Cooley client alert for more information on SLB 14L). The effect of the 2020 amendments and SLB 14L has
been an increase in proposals submitted to companies, along with a significant decrease in the number of
successfully excluded proposals during the 2022 proxy season. The proposed amendments to Rule 14a-8 aim to
provide clarification with respect to three more substantive bases for exclusion, which may further limit the ability
of companies to exclude shareholder proposals from proxy materials, if adopted.

Proposed amendments

Substantial implementation exclusion

The “substantial implementation” exclusion in Rule 14a-8(i)(10) permits a company to omit a shareholder
proposal that “the company has already substantially implemented.” The rationale underlying the exclusion is to
avoid shareholders having to consider a proposal that management has already acted upon. The substantial
implementation exclusion is one of the most commonly used bases by companies for excluding a shareholder
proposal, and has assumed additional importance following the narrowing of other exclusions in SLB 14L. To
provide guidance on what “substantially implemented” means, the proposed amendments would specify that a
shareholder proposal may be excluded on this basis if “the company has already implemented the essential
elements of the proposal” (emphasis added). The SEC believes that an analysis that focuses on the specific
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elements of a proposal will provide more predictability in determining whether it has been substantially
implemented, though the SEC acknowledges that the amendment would still require a substantive analysis to
determine which elements of the proposal are “essential elements.”

Importantly, a company would only be permitted to exclude a shareholder proposal on this basis if all of its
essential elements have been implemented. As an example of the practical implications of this proposed
amendment, the SEC points to a proposal seeking the adoption of a proxy access provision that allows an
unlimited number of shareholders meeting certain ownership thresholds to nominate up to 25% of a company’s
board, where the company had already adopted a proxy access provision allowing 20 shareholders meeting
certain ownership thresholds to nominate up to 20% of a company’s board. While the SEC staff has historically
concurred in excluding this proposal on the basis of substantial implementation under these facts, the release
notes that exclusion would not be appropriate under the proposed amendments, as the ability of an unlimited
number of shareholders to aggregate their shareholdings would be an essential element of the proposal. As
another example, the SEC describes a proposal requesting a report from the company’s board of directors on a
particular topic, noting that the staff may determine that the company has not implemented an essential element
of this proposal if the company has an existing report that comes from management, rather than the board.

Duplication exclusion

Rule 14a-8(i)(11), the “duplication” exclusion, permits a company to exclude a shareholder proposal that
“substantially duplicates another proposal previously submitted to the company by another proponent that will
be included in the company’s proxy materials for the same meeting” (emphasis added). The purpose of this
exclusion is to “eliminate the possibility of shareholders having to consider two or more substantially identical
proposals submitted to an issuer by proponents acting independently of each other,” and is utilized far less
frequently than the substantial implementation exclusion. To add clarity to this exclusion, the proposed
amendments would provide that a proposal “substantially duplicates” another proposal if it “addresses the same
subject matter and seeks the same objective by the same means.”

As an example of the change contemplated by this amendment, the release provides two proposals: “(1) a
proposal requesting that the company publish in newspapers a detailed statement of each of its direct or indirect
political contributions or attempts to influence legislation; and (2) a proposal requesting a report to shareholders
on the company’s process for identifying and prioritizing legislative and regulatory public policy advocacy
activities.” While the SEC staff historically has concurred with applying the duplication exclusion to these
proposals, given that they concern the same subject matter, these proposals would not be deemed substantially
duplicative under the proposed amendment, as they seek different objectives by different means. The release
also notes that the proposed amendments would reduce incentives for shareholder proponents to submit a
proposal quickly, as the amendments would potentially enable consideration of a later-received proposal, even if
similar and covering the same subject matter as the earlier proposal.

Resubmission exclusion

The “resubmission” exclusion in Rule 14a-8(i)(12), a rarely used basis for exclusion, allows a company to
exclude a shareholder proposal if it “addresses substantially the same subject matter as a proposal, or
proposals, previously included in the company’s proxy materials within the preceding five calendar years” — if
the issue was voted on at least once in the last three years and received support below specified thresholds
(which were amended as recently as 2020). The underlying rationale for this exclusion is to prevent companies
from having to include proposals that have been recently presented for a shareholder vote and did not receive
much support. In 1983, the SEC specified that this exclusion would apply to a proposal with “substantially the
same subject matter” as a prior proposal. The proposed amendments would revise this standard to a proposal
that “substantially duplicates” a prior proposal, which would be defined as a proposal that “addresses the same
subject matter and seeks the same objective by the same means” as the prior proposal, matching the
amendments proposed to the duplication exclusion. The SEC believes that this change would enable
shareholder proponents to make adjustments to their proposals to obtain broader support and allow other
shareholders to offer their own proposals with different means of addressing the same issues.

The release provides two proposals as an example to which the resubmission exclusion applies under the
existing standard but would not apply under the proposed amendment: “(1) a proposal requesting that the board
adopt a policy prohibiting the vesting of equity-based awards for senior executives due to a voluntary resignation
to enter government service (a ‘government service golden parachute’); and (2) a proposal requesting that the
board prepare a report to shareholders regarding the vesting of such government service golden parachutes that
identifies eligible senior executives and the estimated dollar value of each senior executive’s government
service golden parachute.” Although these proposals address the same subject matter, government service



golden parachutes, according to the proposed amendment to Rule 14a-8(i)(11), these proposals do not seek the
same objectives by the same means and, therefore, the later proposal would not be excludable on this basis.

Observations and commentary

If adopted, the paths to exclude shareholder proposals will continue to narrow. After the publication of SLB
14L, which narrowed the “ordinary business” exclusion, the 2022 proxy season has seen dramatic declines in
the success rate of companies attempting to exclude shareholder proposals from their proxy statements for a
shareholder vote. The proposed rules, if adopted, will further narrow the fact patterns in which these bases
would be available to companies. This is particularly important for the “substantial implementation” exclusion,
which historically has been one of the most commonly used bases. Final rules, if adopted as proposed, would
meaningfully alter the rate at which these requests are granted — and would leave companies with significantly
reduced options compared to a couple of years ago for excluding a shareholder proposal from their proxy
statements. This narrowing of options is especially important given the significant increases in shareholder
proposals in recent years, including many covering matters related to environmental, social and governance
factors.

This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our legal notices.

Key Contacts

Brad Goldberg bgoldberg@cooley.com
New York +1 212 479 6780

Reid Hooper rhooper@cooley.com
Washington, DC +1 202 776 2097

Su Lian Lu slu@cooley.com

Santa Monica +1 310 883 6555

This information is a general description of the law; it is not intended to provide specific legal advice nor is it
intended to create an attorney-client relationship with Cooley LLP. Before taking any action on this information
you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate,
London, UK EC2N 4BQ. Permission is granted to make and redistribute, without charge, copies of this entire
document provided that such copies are complete and unaltered and identify Cooley LLP as the author. All other
rights reserved.


https://www.cooley.com/legal-notices




	Background
	Proposed amendments
	Substantial implementation exclusion
	Duplication exclusion
	Resubmission exclusion

	Observations and commentary
	Key Contacts

