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On 28 October 2025, the UK Competition and Markets Authority (CMA) published its updated leniency guidance,
incorporating refinements to reflect more than a decade of the agency’s cartel enforcement experience. The
updated guidance includes important changes to the existing “queue system” and recalibrates incentives for
different types of applicants. The CMA is hoping these changes will increase incentives for companies to self-
report antitrust compliance issues. For businesses, the changes add further complexity to the calculus that
applies when assessing a potential compliance breach and the options available to minimise adverse
consequences, which include the risks of private damages claims as much as fines.

The benefit of being first

“Leniency” refers to the benefits of bringing unlawful conduct to the attention of a competition agency in return
for a discount on, or even complete “immunity” from, administrative fines. In return, an applicant will generally
need to admit that the conduct was a competition law infringement and cooperate with the agency in its
investigation. The greatest reward is typically available to the first company to report, and the extent of relative
reward can depend on a company’s place in a leniency queue and various other factors.

In the UK, leniency is available to businesses and individuals that have participated in cartel activity in breach of
UK competition law. While fine reductions can be available to all businesses that report cartel behaviour to the
CMA, the updated guidance reinforces the incentives for businesses to be first in line to self-report conduct.

In particular, the guidance clarifies that only the first business that discloses the existence of a cartel to the CMA
(where the CMA was not already investigating the behaviour) will receive full immunity (i.e. Type A immunity).
This means guaranteed immunity from fines, director disqualification orders and criminal prosecution for all
cooperating current and former employees and directors, as well as immunity from public contract exclusion and
debarment. Leniency applications where the CMA already commenced an investigation (Type B immunity) along
with all applications after the first (Type C immunity) will only be eligible for discretionary reductions in fines and
immunity from director disqualifications and criminal prosecution. The new guidance also provides that, in
practice, Type B and Type C discounts are unlikely to be above 75% and 50%, respectively, and may be
significantly lower.

Deferred admissions ... now possible

One of the most significant downsides of applying for leniency is the time pressure in “the race for leniency” to
admit the conduct in question at a time when internal investigations may be ongoing and legal consequences
are still under consideration. The updated guidance attempts to address this by removing the requirement for
Type A applicants to admit to the cartel behaviour at the point when the conduct is first disclosed to the CMA.
The CMA acknowledges that this had in the past disincentivised businesses from making leniency applications.
Going forward, Type A applicants will only have to admit to having participated in the reported cartel at the point
when the leniency agreement with the CMA is signed, which is much later and typically shortly before the CMA
issues its Statement of Objections (i.e. draft infringement findings). This CMA is hoping that this will encourage
businesses to approach it earlier, including in situations where they may not be certain whether the reported
behaviour amounts to a cartel and/or where the extent of the unlawful conduct is not yet known.

Taking away with the other hand

The updated guidance includes changes in other areas which may make it less attractive for businesses to come
forward in situations where an investigation has already commenced. In the past, Type B and Type C leniency
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applicants could get “leniency plus” — i.e. a further fine reduction — in relation to a particular cartel (the “first
cartel”) by becoming a Type A or Type B leniency applicant in relation to a second cartel which had not been
the subject of an early leniency application. The new guidance narrows the availability for “leniency plus” only to
those applicants that become Type A applicants in a second market (i.e. where the CMA had not taken any
investigatory steps). The CMA stated that this change reflects that the additional fine reduction is meant to
incentivise applicants to make the CMA aware of conduct that it would not otherwise have known about, which
Type B applications do not.

Further changes to the regime on the horizon relating to
damages claims?

While the guidance updates are meant to encourage businesses to proactively disclose cartel behaviour to the
CMA, the agency has separately acknowledged that exposure to private damages actions (including class
actions) can be a deterrent for prospective leniency applicants — i.e. that the costs of precipitating and assisting
follow-on damages claims, including class actions, outweigh the benefits from a successful leniency application.
In its response to the UK government’s consultation on the operation of the UK’s opt-out class action regime for
competition law claims, the agency said that this exposure, “can create a tension between public and private
forms of enforcement”. The CMA believes that because secret cartel conduct is rarely detected without a CMA
investigation, the existence of private rights to obtain redress for cartel conduct has the potential to frustrate the
public enforcement process (leniency) that identifies secret cartel conduct in the first place.

In its response to the government’s consultation, the CMA therefore called on the UK government to legislate so
as to fully protect successful Type A immunity applicants from private follow-on damages claims. Currently, Type
A immunity applicants can only benefit from protection from joint and several liability for losses caused by other
participants in the unlawful conduct, which means they will still be liable for claims from their own customers and
indirect purchasers.

In the same submission, the CMA asked the government to consider enhancing the agency’s powers so that it
can order those found to have infringed UK competition law to pay redress to persons harmed by the
infringement (in addition to its existing fining powers). The CMA has equivalent powers already when enforcing
against consumer law breaches and as part of its digital markets functions, but under the current law, it can only
accept redress in competition cases if it is offered as part of voluntary commitments. The CMA notes that, to
date, the voluntary redress regime has not been utilised, which suggests the incentives to use it are limited.

In its response, the CMA set out that a discretionary power to issue directions for redress (i.e. damages awards)
could be effective in certain cases to deliver quicker and more efficient outcomes, reducing the need for
potentially duplicative follow-on damages claims and class actions. This is a laudable aspiration, but the CMA’s
submission appears to ignore the complexity — and contentious nature — of questions of causation and
approaches to quantifying potential damages that the courts must deal with in private litigation. The efficiency for
parties, who would then have to consider appealing damages calculations, and for the Competition Appeal
Tribunal is also questionable. The CMA’s suggestion that a redress power would be discretionary might be a nod
to this, but there is also the complexity of how such a power would oust, complement or confuse existing rights
to bring private damages actions.

Conclusion

The CMA'’s update to its leniency guidance is timely, and aspects of it will be welcomed by businesses that have
to consider using the procedure going forward. The deferral of needing to admit to cartel behaviour until later in
the process should by itself achieve the CMA’s aim of encouraging more leniency applications. This will allow
businesses under investigation more time to consider their options and incentivise submitting applications while
they consider their position on the legal characterisation of the conduct and facts.

However, this tweak alone may not change the overall calculus for businesses in a fundamental sense. This
follows from the fact that businesses under investigation need to consider more than just the potential for
customers to claim redress by threatening litigation. They now must also consider the weighty spectre of
potential class actions which would claim considerable additional sums, with the result that the cost of the follow-
on litigation could greatly outweigh the discount on administrative fines that might be achieved on award of
leniency or even full immunity. A decision to fight and try to defeat or restrict the scope of an infringement
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decision, rather than seeking leniency or settlement and conceding liability, might be justified when looking at all
of the litigation risks. The CMA'’s proposal to the government that immunity applicants might achieve full
protection from fines and follow-on damages has more promise for changing the calculus. The government’s
response is awaited.

This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our legal notices.

Key Contacts

Anna Caro acaro@cooley.com
London +44 20 7556 4329
Mark Simpson msimpson@cooley.com
London + 44 20 7556 4256

This information is a general description of the law; it is not intended to provide specific legal advice nor is it
intended to create an attorney-client relationship with Cooley LLP. Before taking any action on this information
you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate,
London, UK EC2N 4BQ. Permission is granted to make and redistribute, without charge, copies of this entire
document provided that such copies are complete and unaltered and identify Cooley LLP as the author. All other
rights reserved.


https://www.cooley.com/legal-notices

	First Mover Advantage: The UK CMA’s Updated Cartel Leniency Guidance
	The benefit of being first
	Deferred admissions … now possible
	Taking away with the other hand
	Further changes to the regime on the horizon relating to damages claims?
	Conclusion
	Key Contacts


