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Digital platforms that sell political ads are closely following the Federal Election Commission's review of two alternative sets of

rules, both of which would impose new disclosure requirements on certain digital political ads.

The FEC hoped to issue a bipartisan proposal for new digital disclosure rules covering political ads within the FEC's jurisdiction.
The decision to request public comment on alternative plans suggests the FEC commissioners were unable to reach bipartisan
agreement on a single approach. Alternative A closely tracks a proposal issued by Democrat Commissioner Ellen Weintraub a few
weeks ago. If adopted, Alternative A would require online ads to follow the same disclosure rules that are currently in place for TV,
radio and print. FEC Chairwoman Caroline Hunter, a Republican, has said publicly that she prefers an alternative to Weintraub's
approach. Accordingly, Alternative B would require disclaimers on internet ads to be "clear and conspicuous and to meet the same
general content requirement as other disclaimers," but would not impose the specific requirements that apply to TV, radio and print.
Under Alternative A, disclaimers generally would have to be included within the body of each ad, whereas under Alternative B, many

digital ads would only need a hyperlink to another landing page that would contain the disclaimers.

Under both proposals, the responsibility for ensuring compliance with FEC disclaimer rules would rest with the party paying for the
ad — the internet platform on which the ad appears would not be responsible for confirming compliance. Internet platforms might,
however, have to modify or adapt their platforms to accommodate the required disclaimers, which may be costly and cumbersome

on mobile devices and on other formats that have limited space.

The FEC will hold a public hearing on the proposed rules on June 27, 2018, and public comment will be due 60 days after the
proposals are published in the Federal Register. Since the FEC has only four commissioners, any new rules must be adopted by
unanimous consent. The Democratic commissioners are pushing to have the new rules in place by the 2018 midterm elections. The

Republican commissioners have opposed changing the FEC's rules during an election cycle.

The FEC's jurisdiction is limited under federal election law, so any new disclosure rules would cover only (1) ads sponsored by
federal candidates or regulated political committees, and (2) ads from PACs or other issue groups that call directly for votes for or
against a federal candidate. Ads that address political issues, but do not call for votes, or that are run for or about state or local
candidates cannot be regulated by the FEC. Many states, however, pass legislation that mirrors federal election law. If new federal
rules are adopted, we expect many states would pass similar laws covering state and local candidates. Moreover, some in

Congress are watching these proceedings and, depending on the outcome, additional federal legislation is possible.

Digital platforms that sell political ads will need to follow this FEC proceeding closely to determine whether they will be subject to
FEC rules this year. While the FEC's inability to reach a consensus proposal may hinder their efforts to pass new rules in 2018, the
FEC could arrive at a compromise position, especially if public comment strongly backs a hybrid approach. The participation of
digital platforms in the rulemaking process could sway the outcome of this rulemaking — either toward one of the options under
consideration or away from enacting rules at all. Digital platforms should consider whether the proposals raise technical or other
concerns, or potentially limit political speech, and present any evidence to the FEC so that the FEC can consider those concerns in
formulating its final rules. If you would like more information about the FEC's proposals and how those proposals could impact your

digital platform, or need help with participating in the proceeding before the FEC, the Cooley lawyers on this alert are prepared to



answer your questions.

This content is provided for general informational purposes only, and your access or use of the content does not create an
attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or
entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute
legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in
your jurisdiction and you should not act or refrain from acting based on this content. This content may be changed without notice. It
is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may be considered Attorney Advertising and is subject to our legal

notices.

Key Contacts
Christy Burrow cburrow@cooley.com
Washington, DC +1 202 776 2687
Robert M. McDowell rmcdowell@cooley.com
Washington, DC +1 202 842 7862
Vince Sampson vsampson@cooley.com
Washington, DC +1 202 728 7140
Michael Basile mdbasile@cooley.com
Washington, DC +1 202 776 2556

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N
4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.


https://www.cooley.com/legal-notices

	Will FEC Adopt Disclosure Rules for Internet Political Ads?
	Key Contacts


