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As previously reported, section 2302 of the Coronavirus Aid, Relief, and Economic Security Act (CARES Act) allows an employer

to defer the employer’s share of Social Security tax that otherwise would be required to be deposited and paid during the period

beginning March 27, 2020, and ending December 31, 2020. Fifty percent of the deferred tax is due December 31, 2021, and the

remaining 50% is due December 31, 2022. The deferral provision applies broadly. For example, it is available to employers

regardless of whether they are entitled to refundable tax credits for paid leave under the Families First Coronavirus Recovery Act

(FFCRA) or employee retention credits under section 2301 of the CARES Act.

However, the deferral is not available to an employer that has had indebtedness forgiven under the CARES Act’s Paycheck

Protection Program (PPP). On April 10, 2020, the IRS issued guidance addressing, among other things, how this exception will

apply, given that an employer will not know for some time whether its PPP loan will be forgiven.

The IRS has clarified that an employer that has received a PPP loan, but whose loan has not yet been forgiven, may take

advantage of the deferral, without incurring penalties, until the date on which the lender issues a decision to forgive the PPP loan.

Once an employer receives a decision from its lender that its PPP loan is forgiven, the employer may not utilize the deferral for

Social Security tax due after that date. However, the tax that the employer deferred through the date on which the loan was forgiven

continues to be deferred and will not be due until the applicable dates provided in the statute (i.e., December 31, 2021, and

December 31, 2022).

The IRS guidance also provides a favorable ordering rule for the interaction between the Social Security tax deferral and the

refundable employment tax credits under the CARES Act and the FFCRA. The guidance states that an employer is entitled to defer

deposit of its share of Social Security tax before determining the amount of employment tax deposits that it may retain in

anticipation of the refundable credits and the amount of any advancement of, or refund with respect to, those credits. Thus, the IRS

guidance allows employers that are entitled to both the deferral and the refundable tax credits under the CARES Act and the

FFCRA to obtain the intended cash flow benefits of both forms of relief.

The IRS guidance further explains that employers are not required to make a special election to be able to defer deposits and

payments of Social Security tax as provided in section 2302 of the CARES Act. A revised Form 941, Employer's QUARTERLY

Federal Tax Return, will be issued for the second quarter of 2020, and the IRS will provide information instructing employers how to

reflect the deferred deposits and payments that were otherwise due on or after March 27, 2020, for the first quarter of 2020.

This content is provided for general informational purposes only, and your access or use of the content does not create an

attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or

entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute

legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in

your jurisdiction and you should not act or refrain from acting based on this content. This content may be changed without notice. It

is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do

not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may be considered Attorney Advertising and is subject to our legal

https://www.cooley.com/news/insight/2020/2020-03-30-cares-act-provides-tax-relief-in-response-to-covid-19-pandemic
https://www.irs.gov/newsroom/deferral-of-employment-tax-deposits-and-payments-through-december-31-2020
https://www.cooley.com/legal-notices


notices.

Key Contacts

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

 

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N

4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.

Eileen Marshall 
Washington, DC

emarshall@cooley.com 
+1 202 728 7083


	IRS Issues Guidance on CARES Act&rsquo;s Social Security Tax Deferral
	Key Contacts


