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As reported in a previous Cooley alert, California Governor Gavin Newsom signed a law that was intended to limit the ability of

employers to require mandatory arbitration of certain statutory employment claims as of January 1, 2020.

This new law, AB 51, stated employers could no longer require, as a condition of employment, continued employment or the receipt

of any employment-related benefit, that a job applicant or employee waive any right, forum or procedure for an alleged violation of

the California Fair Employment and Housing Act (which, among other things, prohibits discrimination or harassment based upon a

protected classification and prohibits retaliation for engaging in protected activity) or the California Labor Code, including any

requirement that an employee either arbitrate such claims or affirmatively opt out of an arbitration agreement or provision. Rather,

AB 51 required employees to voluntarily and affirmatively choose to enter into such an arbitration agreement or provision.

We had previously anticipated legal challenges to this state law, including arguments that it is preempted by federal law under the

Federal Arbitration Act, which governs arbitration agreements involving parties engaged in interstate commerce. The US Chamber

of Commerce and other business groups filed a lawsuit arguing that AB 51 was preempted by the Federal Arbitration Act and

should be ruled invalid. On December 30, 2019, Judge Kimberly Mueller of the US District Court for the Eastern District of

California granted a temporary restraining order, blocking AB 51 from taking effect until the court's next hearing on January 10,

2020. At that hearing, the court will consider whether to grant a preliminary injunction that would block implementation of AB 51 until

the case is fully resolved. We will monitor for further developments and issue another Alert regarding the outcome of that hearing.

What does this mean for employers?

Implementation of AB 51 did not take place as scheduled on January 1, 2020, given the federal court's order. However, we should

find out quickly this year whether its implementation will be suspended for a longer period of time. In the interim, employers are

permitted to continue to require arbitration of FEHA claims and Labor Code claims as a condition of employment or continued

employment. Please contact us if you would like to discuss this issue or broader issues regarding your employee arbitration

agreements.

This content is provided for general informational purposes only, and your access or use of the content does not create an

attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or

entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute

legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in

your jurisdiction, and you should not act or refrain from acting based on this content. This content may be changed without notice. It

is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do

not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may have been generated with the assistance of artificial intelligence (AI) in

accordance with our AI Principles, may be considered Attorney Advertising and is subject to our legal notices.

https://www.cooley.com/news/insight/2019/2019-10-17-new-california-employment-laws
https://www.cooley.com/about/innovation
https://www.cooley.com/legal-notices


Key Contacts

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

 

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N

4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.

Selin Akkan 
Palo Alto

sakkan@cooley.com 
+1 650 843 5076

Ann Bevitt 
London

abevitt@cooley.com 
+44 (0) 20 7556 4264

Wendy Brenner 
Palo Alto

brennerwj@cooley.com 
+1 650 843 5371

Leslie Cancel 
San Francisco

lcancel@cooley.com 
+1 415 693 2175

Helenanne Connolly 
Reston

hconnolly@cooley.com 
+1 703 456 8685

Joshua Mates 
San Francisco

jmates@cooley.com 
+1 415 693 2084

Gerard O'Shea 
New York

goshea@cooley.com 
+1 212 479 6704

Michael Sheetz 
Boston

msheetz@cooley.com 
+1 617 937 2330

Summer Wynn 
San Diego

swynn@cooley.com 
+1 858 550 6030


	Federal Judge Temporarily Blocks Implementation of California’s New Arbitration Law (AB&nbsp;51)
	What does this mean for employers?
	Key Contacts


