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The US Equal Employment Opportunity Commission (EEOC) issued revised guidance on December 16 relating to COVID-19

vaccines in the workplace. As the Food and Drug Administration began to authorize emergency use of vaccines, the much-
anticipated guidance from the EEOC effectively permits employers to impose a mandatory vaccination program under certain

conditions.

For employers considering a vaccination mandate, the revised guidance addresses how employers should respond to employees
who may decline vaccination due to their disability or religious belief, and how employers should administer a mandatory

vaccination program.

ADA compliance

The Americans with Disabilities Act allows an employer to have a qualification standard, such as a vaccination requirement, that
requires “an individual shall not pose a direct threat to the health or safety of individuals in the workplace.” Before screening out an
employee who did not receive vaccination due to a disability, the employer must conduct an individualized assessment to show that
an unvaccinated employee would pose a “direct threat” due to a “significant risk of substantial harm to the health or safety of the

individual or others that cannot be eliminated or reduced by reasonable accommodation.”

Four factors are relevant in determining whether a “direct threat” exists: (i) the duration of the risk; (ii) the nature and severity of the
potential harm; (iii) the likelihood that the potential harm will occur; and (iv) the imminence of the potential harm. If the employer
concludes there is a direct threat from that unvaccinated individual, then the employer shall provide a reasonable accommodation

that eliminates or reduce this risk presented by the unvaccinated employee.

An employer need not provide a particular reasonable accommodation if it poses an “undue hardship” under the ADA, which means
causing the employer “significant difficulty or expense.” The revised EEOC guidance notes that the prevalence in the workplace of
employees who already have received a COVID-19 vaccination and the amount of contact with others, whose vaccination status

could be unknown, may affect the undue hardship consideration.

If there is no reasonable accommodation, absent undue hardship, that would eliminate or reduce the risk posed by an unvaccinated

employee, the employer can exclude the employee from entering the workplace.

Compliance with religious accommodation requirements under Title VIl of the Civil Rights
Act

Title VII of the federal Civil Rights Act requires employers to provide reasonable accommodation to employees who indicate they
cannot receive the vaccine due to their sincerely held religious belief, practice or observance, unless accommodation would pose

an “undue hardship.” Under Title VII, “undue hardship” means having more than a de minimis cost or burden on the employer.

The EEOC provides that an employer should ordinarily assume that an employee’s request for religious accommodation is based

on a sincerely held religious belief. However, employers may be justified in requesting additional supporting information if they have


https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D

an objective basis for questioning either the religious nature or the sincerity of a particular belief, practice or observance.

If there is no reasonable accommodation absent undue hardship, the employer can exclude the employee from entering the

workplace.

Beyond reasonable accommodation

The EEOC'’s guidance makes clear that it would be lawful for an employer to exclude an employee from physically entering the
workplace if the employee cannot get vaccinated for COVID-19 because of a disability or sincerely held religious belief, practice or
observance and there is no reasonable accommodation possible. However, the EEOC guidance also states that this does not
mean the employer may automatically terminate the worker. Employers will need to determine if any other rights apply under the
equal employment opportunity laws or other federal, state and local authorities. For example, employees may be entitled to work

remotely and take leave under other laws or the employer’s existing policies.

Administering a mandatory vaccination program

Additionally, the EEOC’s guidance explains that an employer-mandated vaccination program may implicate ADA provisions
pertaining to disability-related inquiries and medical examinations. The ADA permits employers to make disability-related inquiries

and conduct medical examinations if they are “job-related and consistent with business necessity.”

The EEOC clarifies that the vaccination itself is not a “medical examination” for the purposes of the ADA, but pre-vaccination
screening questions may implicate the ADA’s provision on disability-related inquiries. If an employer requires employees to receive
a COVID-19 vaccination administered by the employer or a third-party contracted by the employer, pre-vaccination screening
questions must be “job-related and consistent with business necessity.” To meet this standard, an employer would need to have a
reasonable belief, based on objective evidence, that an employee who does not answer the questions and, therefore, does not

receive a vaccination, will pose a direct threat to the health or safety of her or himself or others.

To avoid triggering the “job-related and consistent with business necessity” requirement, employers can either (i) adopt a voluntary
vaccination program or (i) require proof of vaccination (or engage in the disability/religious accommodation analysis above) but
allow employees to obtain the vaccination as administered outside the employer and by a third-party that does not have a contract

with the employer.

Similarly, simply requiring an employee to show proof of receipt of a COVID-19 vaccination is not a disability-related inquiry, but
subsequent employer questions — such as asking why an individual did not receive a vaccination — are subject to ADA’s “job-related

and consistent with business necessity” requirement.

Note that, while the EEOC guidance provides key answers as to employers’ obligations with respect to federal antidiscrimination

law, employers will still need to ensure that any mandatory vaccination program is permissible under applicable state laws.

Conclusion

While it will likely be months before COVID-19 vaccines are available to the general public, the revised EEOC guidance answers
affirmatively that employers may mandate COVID-19 vaccines within the parameters of federal civil rights laws, so long as they are

prepared to address accommodation requests on the basis of disability or religion.

For questions or more information on mandatory or voluntary vaccination programs in the workplace, please contact a member of

Cooley’s employment group.



This content is provided for general informational purposes only, and your access or use of the content does not create an
attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or
entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute
legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in
your jurisdiction and you should not act or refrain from acting based on this content. This content may be changed without notice. It
is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may be considered Attorney Advertising and is subject to our legal

notices.

Key Contacts
Selin Akkan sakkan@cooley.com
Palo Alto +1 650 843 5076
Frederick Baron fbaron@cooley.com
Palo Alto +1 650 843 5020
Ann Bevitt abevitt@cooley.com
London +44 (0) 20 7556 4264
Wendy Brenner brennerwj@cooley.com
Palo Alto +1 650 843 5371
Leslie Cancel Icancel@cooley.com
San Francisco +1 415 693 2175
Helenanne Connolly hconnolly@cooley.com
Reston +1 703 456 8685
Joshua Mates jmates@cooley.com
San Francisco +1 415 693 2084
Gerard O'Shea goshea@cooley.com
New York +1212 479 6704
Amis Pan apan@cooley.com
Palo Alto +1 650 843 5024



https://www.cooley.com/legal-notices

Bronwyn L. Roberts broberts@cooley.com
Boston +1 617 937 2434

Lois Voelz Ivoelz@cooley.com
Palo Alto +1 650 843 5058
Summer Wynn swynn@cooley.com
San Diego +1 858 550 6030

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N
4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.



	EEOC Issues COVID-19 Vaccine Guidance
	ADA compliance
	Compliance with religious accommodation requirements under Title VII of the Civil Rights Act
	Beyond reasonable accommodation
	Administering a mandatory vaccination program
	Conclusion
	Key Contacts


