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On December 14, 2017, the FCC adopted a decision reversing nearly all of the significant elements of its 2015
Open Internet Order and the "network neutrality" rules from that order, retaining only the requirement that
internet service providers provide information concerning their services. The decision was adopted by a 3-2,
party line vote. These are the key elements of the decision:

It reverses the 2015 determination that broadband internet access is a common carrier service and therefore subject to the

Title II regulation that applies to telephone companies. Instead, the FCC decided that broadband internet is an information

service, subject to much lighter regulation. This decision reverts jurisdiction to the FTC for most ISP activity.

The FCC also reversed a 2010 decision that Section 706 of the Telecommunications Act of 1996 gives it authority to take

action to promote the development of advanced services, including broadband internet access. It concluded that it must rely

on specific provisions of the Communications Act to support any regulation.

In light of the reclassification of broadband internet access as an information service, the FCC repealed its rules against

blocking, throttling, discrimination and paid prioritization, as well as the general conduct rule that prohibited unreasonable

actions by broadband ISPs and its requirement that broadband ISPs interconnect with other companies on reasonable terms

and conditions.

The FCC retained the transparency rule, which requires ISPs to disclose information about their services, but in a modified

form. ISPs may make disclosures through easily discoverable pages on their websites or by providing the required

information to the FCC.

The new transparency rule requires ISPs to disclose performance data, the terms and conditions of service and network

management practices. The network management disclosures must cover (a) congestion management; (b) application-

specific behavior; (c) device attachment rules; (d) security practices; (e) blocking of access to content, application and service

providers; (f) throttling; (g) prioritization of affiliated content; and (h) paid prioritization. The first four items have been required

since the FCC's 2010 decision, while the last four items were added by this decision. The decision also eliminates disclosures

relating to the technical performance of ISP networks.

The decision preempts states from adopting ISP-specific laws or regulations that are more stringent than the rules adopted in

the order, but does not preempt states from adopting generally applicable laws that cover ISPs. It is not clear how this

preemption would apply to many state laws, and particularly to state privacy and data breach laws, although Commissioner

O'Rielly said during the December 14 meeting that state ISP privacy laws would be preempted and that the state role would

be "extremely limited."

The order says that customers, companies that connect to users or customers via ISPs and others will be able to address any

unfair or anticompetitive practices through the FTC and antitrust law.

The FCC and FTC have entered into an agreement to share information concerning ISP activity, and the FTC will
be responsible for policing the accuracy of disclosures made under the new transparency rule. The FCC,
however, will enforce the requirement that ISPs make the disclosures.

The order is expected to be appealed by many parties that supported Title II classification of broadband internet
access, as well as by states that oppose the preemption of some of their authority. The order also could be
appealed by parties that oppose the transparency rule. The order is subject to review by the federal Office of
Management and Budget before it goes into effect, and that review typically takes several months.

The order probably will not have an immediate significant effect on either ISPs or companies that use the
internet to provide content, applications or services. Over time, it is likely that ISPs and those companies will
enter into agreements to address traffic management issues, as they have in the past. It is unclear what other
actions ISPs will take in light of the changes in the rules. Their actions will continue to be subject to the FTC Act,
the Sherman Act and the Clayton Act, which are intended to guard against anticompetitive behavior.

http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db1214/DOC-348261A1.pdf


This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our legal notices.

Key Contacts

This information is a general description of the law; it is not intended to provide specific legal advice nor is it
intended to create an attorney-client relationship with Cooley LLP. Before taking any action on this information
you should seek professional counsel.
 
Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate,
London, UK EC2N 4BQ. Permission is granted to make and redistribute, without charge, copies of this entire
document provided that such copies are complete and unaltered and identify Cooley LLP as the author. All other
rights reserved.

J.G. Harrington 
Washington, DC

jgharrington@cooley.com 
+1 202 776 2818

Robert M. McDowell 
Washington, DC

rmcdowell@cooley.com 
+1 202 842 7862

https://www.cooley.com/legal-notices

	FCC Reverses 2015 Open Internet Order
	Key Contacts


