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On August 20, 2024, the US District Court for the Northern District of Texas in Ryan LLC v. Federal Trade
Commission issued an order blocking the Federal Trade Commission (FTC) rule banning all post-employment
noncompete agreements with workers from taking effect on September 4, 2024. Unlike the court’s preliminary
injunction ruling in early July, which enjoined the rule as to only the five plaintiffs in the case, Judge Ada Brown’s
most recent merits decision blocked the rule from taking effect on a nationwide basis. Therefore, all employers
using noncompete agreements will not be subject to the ban on September 4, and will not need to comply with

the rule’s notice and other requirements (discussed in this April 2024 Cooley client alert).

Merits decision

Judge Brown granted summary judgment in favor of Ryan and the plaintiff-intervenors, concluding that:

1. The FTC exceeded its statutory authority in implementing the rule because the agency lacks substantive
rulemaking authority with respect to unfair methods of competition.
2. The rule is arbitrary and capricious because it is unreasonably overbroad without a reasonable explanation.

In determining that the agency exceeded its authority, the court analyzed the text, structure and history of the
agency, concluding that while the FTC has “some authority” to promulgate rules to preclude unfair methods of
competition, it lacks the authority to create substantive rules. Among other things, Judge Brown confirmed that
Section 6(g) of the Federal Trade Commission Act (the section the FTC relied upon as its authority to issue its
rule) is indeed a “housekeeping statute,” authorizing only rules of agency organization procedure or practices
and not substantive rules. She found support for this conclusion by pointing to the lack of a penalty provision in
Section 6(g), which indicates a lack of “substantive force,” along with the fact that the FTC did not “promulgate a
single substantive rule under Section 6(g)” until its noncompete rule. The court concluded that the FTC’s
arguments about its rulemaking authority constituted a “piecemeal attempt to confer rulemaking authority that
Congress has not affirmatively granted to the FTC. The role of an administrative agency is to do as told by
Congress, not to do what the agency thinks it should do.”

Judge Brown also concluded that the rule violated the Administrative Procedure Act (APA) because it is arbitrary
and capricious, noting that it is unreasonably overbroad without a reasonable explanation. Judge Brown held
that, “the [rule] imposes a one-size-fits-all approach with no end date, which fails to establish a ‘rational
connection between the facts found and the choice made.”” Among other things, Judge Brown noted that the
record does not support the rule, the agency provided “no evidence or reasoned basis” for imposing a
categorical ban instead of “targeting specific, harmful non-competes,” was based on “inconsistent and flawed
empirical evidence,” failed to “consider the positive benefits of non-compete agreements,” and “disregard[ed]
the substantial body of evidence supporting these agreements.” In addition, the court found that the FTC failed to
sufficiently address “less disruptive alternatives” to issuing the rule.

After concluding that the agency acted unlawfully in issuing its rule, the court held that the appropriate remedy
under the APA was to set the rule aside. Specifically, the court rejected the FTC’s argument that the relief
should be limited to only the named plaintiffs in the case, determining that the APA “does not contemplate party-
specific relief,” and as a result, the rule cannot be enforced or otherwise take effect on September 4 as to all
employers.

What’s next?

The ruling is a significant victory for employers in favor of using reasonable and legitimate noncompete
agreements with workers. As Ryan noted in a press release following the court’s decision, the ruling “preserves
the economic freedom of businesses and their employees to enter into non-compete agreements,” and
recognized the “vital role [of noncompetes] in safeguarding intellectual property and innovation, building trust
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within businesses, and investing in training their people.” Thus, for the time being, employers using
noncompetes may continue to utilize them, subject to applicable state laws.

However, uncertainty remains on the rule’s ultimate future, as the agency is considering whether to appeal the
court’s ruling to the US Court of Appeals for the Fifth Circuit, and the outcome of that possible action could be
further appealed to the US Supreme Court. Indeed, an FTC spokesperson stated that the agency was
disappointed by the decision and would “keep fighting to stop noncompetes that restrict the economic liberty of
hardworking Americans, hamper economic growth, limit innovation and depress wages.” The agency added that
it was “seriously considering a potential appeal, and [the] decision does not prevent the [agency] from
addressing noncompetes through case-by-case enforcement actions.”

Even if the FTC rule does not ultimately take effect at the federal level, employers should revisit their existing
noncompete provisions to ensure compliance with state laws — including new rules passed in Washington,
California and Minnesota.

Cooley’s employment team will continue to follow developments relating to the FTC rule. Employers with
questions about the use of restrictive covenants should contact their Cooley employment lawyers.

To learn more, check out Cooley’s FTC Noncompete Ban Resources page and our What to Know About the
FTC’s Noncompete Ban on-demand webinar.

This content is provided for general informational purposes only, and your access or use of the content does not
create an attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or
any other affiliated practice or entity (collectively referred to as "Cooley"). By accessing this content, you agree
that the information provided does not constitute legal or other professional advice. This content is not a
substitute for obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act
or refrain from acting based on this content. This content may be changed without notice. It is not guaranteed to
be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty
to keep any information you provide to us confidential. When advising companies, our attorney-client
relationship is with the company, not with any individual. This content may have been generated with the
assistance of artificial intelligence (Al) in accordance with our Al Principles, may be considered Attorney
Advertising and is subject to our |legal notices.

Key Contacts

Anna Matsuo amatsuo@cooley.com
New York +1 212 479 6827
Wendy Brenner brennerwj@cooley.com
Palo Alto +1 650 843 5371

Leslie Cancel Icancel@cooley.com
San Francisco +1 415693 2175
Helenanne Connolly hconnolly@cooley.com
Reston +1 703 456 8685



https://www.nytimes.com/2024/08/20/business/economy/noncompete-ban-ftc-texas.html
https://www.cooley.com/news/insight/2024/2024-04-11-noncompete-agreements-whats-new-and-whats-on-the-horizon
https://www.cooley.com/news/insight/2024/2024-01-18-immediate-obligations-for-employers-with-noncompete-customer-nonsolicitation-provisions-for-california-employees
https://www.cooley.com/news/insight/2023/2023-06-28-minnesota-set-to-ban-most-noncompete-agreements-beginning-july-1-2023
https://www.cooley.com/resource/ftc-noncompete-resources
https://www.cooley.com/events/2024/2024-04-24-what-to-know-about-the-ftcs-noncompete-ban
https://www.cooley.com/legal-notices

Ross Eberly
Santa Monica

reberly@cooley.com
+1 310 883 6415

Joseph Lockinger
New York

jlockinger@cooley.com
+1 212 479 6736

Joshua Mates
San Francisco

jmates@cooley.com
+1 415 693 2084

Carly Mitchell
Washington, DC

cmitchell@cooley.com
+1 202 842 7828

Gerard O'Shea
New York

goshea@cooley.com
+1 212 479 6704

Miriam Petrillo
Chicago

mpetrillo@cooley.com
+1 312 881 6612

MaryBeth Shreiner
Reston

mshreiner@cooley.com
+1 703 456 8169

Chris Stack
London

cstack@cooley.com
+44 (0)20 7556 4389

Laura Terlouw
San Francisco

Iterlouw@cooley.com
+1 415 693 2069

Ryan Vann
Chicago

rhvann@cooley.com
+1 312 881 6640

This information is a general description of the law; it is not intended to provide specific legal advice nor is it
intended to create an attorney-client relationship with Cooley LLP. Before taking any action on this information
you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate,
London, UK EC2N 4BQ. Permission is granted to make and redistribute, without charge, copies of this entire
document provided that such copies are complete and unaltered and identify Cooley LLP as the author. All other
rights reserved.



	Texas Court Blocks FTC’s Noncompete Ban
	Merits decision
	What’s next?
	Key Contacts


