
February 23, 2012

The U.S. Treasury Department and Internal Revenue Service recently released proposed regulations that provide guidance on the

so-called Foreign Account Tax Compliance Act ("FATCA"). FATCA is the government's response to U.S. persons who have not

reported income earned from their offshore financial assets and to the financial institutions that developed and promoted schemes

to conceal such assets and income from the IRS. FATCA imposes significant administrative burdens on certain foreign investment

funds, foreign banks and other foreign financial institutions (collectively, "FFIs"), on domestic investment funds that have non-

financial foreign entities ("NFFEs") as limited partners, and on U.S. persons who make payments to FFIs and NFFEs.

The proposed regulations provide detailed guidance on the information reporting that will be required for accounts and financial

interests owned by U.S. persons ("U.S. Accounts"), the due diligence that must be performed to identify U.S. Accounts, and other

administrative requirements. Failure by an FFI to comply with these requirements will result in a 30% withholding tax being deducted

from payments made by U.S. payors to the FFI. Payments subject to the withholding tax include payments of U.S.-source interest,

dividends, rents, salaries, and gross proceeds from the sale of debt and equity instruments that produce U.S.-source interest or

dividends. FFIs that comply with the information reporting and other requirements ("participating FFIs") generally will not have

withholding tax deducted from the payments they receive, but will be required to deduct such tax from passthru payments they make

to nonparticipating FFIs and recalcitrant account holders (i.e., account holders who fail to provide the participating FFI with the

information required to determine whether an account is a U.S. Account). FFIs that are deemed-compliant, generally meaning FFIs

that do not maintain U.S. Accounts or that are subject to an exemption because the IRS has determined that compliance with

FATCA is not necessary to prevent U.S. tax evasion, will also be exempt from the withholding tax.

Domestic investment funds with NFFE partners and other U.S. persons making payments to NFFEs will be required to deduct the

30% withholding tax from payments made to an NFFE unless the NFFE establishes an exemption. Payments beneficially owned by

NFFEs are exempt from the FATCA withholding tax if the NFFE is a publicly traded corporation, is an ‘active' NFFE (meaning

generally an NFFE if less than half of its gross income for the prior year is passive income or less than half of its assets held during

the prior year are assets that produce or are held for the production of passive income), or is an NFFE that does not have

substantial U.S. owners or that identifies all of its substantial U.S. owners to the applicable withholding agent and that withholding

agent reports the required information with respect to such substantial U.S. owners to the IRS. Substantial U.S. owners are,

generally, U.S. persons with at least a 10% interest (held directly or indirectly) in the NFFE. In general, the reporting burden

imposed on NFFEs is much less onerous than the burden imposed on FFIs as NFEEs are expected to be able to certify their status

on modified IRS W-8 Forms.

A draft FFI agreement is expected to be released later this year and FFIs that choose to enter into an FFI agreement may be able

to do so sometime in the summer of 2013. The reporting requirements imposed on a participating FFI will gradually increase

between 2014 and 2017. For 2014 and 2015, participating FFIs are only required to report the names, addresses, taxpayer

identification numbers, account numbers, and account balances for U.S. Accounts. Reporting the income and gross proceeds of

U.S. Accounts will be phased in beginning in 2016 and 2017, respectively. Importantly, while FFI agreements are intended to apply

to all of the members of an FFI's affiliated group, until January 1, 2016 the proposed regulations have relaxed this requirement if a

member of the affiliated group cannot comply with FATCA due to restrictions imposed by local law.

FATCA withholding generally will be required on payments made to FFIs after 2013 and will be required on certain passthru

payments made after January 1, 2017. Additionally, grandfathered obligations (generally debt instruments outstanding on January

1, 2013) will be exempt from FATCA withholding.



Concurrent with the issuance of the proposed regulations, the U.S., France, Germany, Italy, Spain and the United Kingdom issued a

joint statement indicating that the non-U.S. countries would work with the U.S. to create an alternative mechanism for FATCA

compliance. The joint statement laid out a possible framework under which an FFI would report account information and remit any

applicable U.S. taxes to the local tax authority, which would be passed on to the IRS. Where an agreement between the U.S. and

another country is enacted, withholding on payments to FFIs in that country would generally be eliminated.

In response to comments from the financial community, the IRS took several significant steps aimed at addressing concerns over

the administrative burdens FATCA would impose. Nonetheless, the proposed regulations present a significant, complex, and

impending challenge for FFIs and NFFEs. If you have questions about FATCA please contact one of our tax attorneys or your

regular Cooley contact.
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