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On September 19, 2023, the Consumer Financial Protection Bureau (CFPB) issued Circular 2023-03 to provide creditors

additional guidance for communicating denials of credit to consumers based upon artificial intelligence (AI) or complex credit

models. The circular makes clear that it is insufficient for a creditor utilizing such models to satisfy their obligation under the Equal

Credit Opportunity Act (ECOA) and Regulation B by relying on codified sample adverse action notice forms if the forms do not

accurately indicate the principal reason for the denial. The circular also provides that creditors may not rely on overly broad

statements of denial to the extent that such statements obscure the specific and accurate reasons for the credit decision.

Adverse action notification requirements under ECOA and Regulation B

Regulation B requires a creditor that denies an application for credit to provide to the applicant an adverse action notice containing

a statement of reasons for the action. The statement must be “specific” and indicate the “principal reason(s) for the action taken.”1

The reasons disclosed to the applicant must “relate to and accurately describe the factors actually considered or scored by a

creditor.”2 Regulation B contains sample adverse action notification forms with an illustrative – but not exhaustive – list of reasons

for taking adverse action, and the CFPB states that a creditor may use the checklist of reasons in the sample forms only to the

extent that the reasons listed “are specific and indicate the principal reason(s) for the adverse action taken.”

The circular highlights the provision of Regulation B that states: “If the reasons listed on the forms are not the factors actually used,

a creditor will not satisfy the notice requirement by simply checking the closest identifiable factor listed.” Rather, the sample forms

merely provide an illustrative and nonexclusive list. Thus, if the principal reason(s) a creditor actually relies on is not accurately

reflected in the checklist of reasons in the sample forms, it is the duty of the creditor – if it chooses to use the sample forms – to

either modify the form or check “other” and include the appropriate explanation, so that the applicant against whom adverse action

is taken receives a statement of reasons that is specific and indicates the principal reason(s) for the action taken.

Adverse action notification complications associated with denials based on use of AI and
complex credit models

The CFPB’s circular notes the heightened import of – and additional complexity associated with – providing specific reasons for

adverse actions when creditors use AI in making credit determinations, because consumers may not anticipate that data gathered

outside of their credit application or file may be the principal reason for the adverse action taken against their credit application. As

one example, the circular states: “[I]f a complex algorithm results in a denial of a credit application due to an applicant’s chosen

profession, a statement that the applicant had ‘insufficient projected income’ or ‘income insufficient for amount of credit requested’

would likely fail to meet the creditor’s legal obligations,” even if the indicated reasons are broadly related to the actual reason for

credit denial.

Along those lines, the CFPB also indicates that, where a creditor lowers a consumer’s credit limit based on behavioral data, such
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as where the consumer shops, an adverse action reason stating “purchasing history” or “disfavored business patronage” would be

insufficiently specific. To satisfy Regulation B, the CFPB states the creditor would need to disclose additional specific details, such

as the type of establishment, location of business or type of goods purchased, that led to the adverse action.

Other recent CFPB actions related to AI/fair lending

This AI-related fair lending circular builds upon the CFPB’s Circular 2022-03, published last year, which stated that the ECOA

requires creditors to explain the specific reasons for taking adverse actions against consumers. The CFPB also last year issued an

advisory opinion reiterating that creditors must provide adverse action notices to borrowers when changes are made to existing

lines of credit – and not only for applications for new credit. The series of issuances underscores the CFPB’s general policy

concerns regarding the effects of technology on fair lending compliance. For example, the CFPB issued guidance last year
informing corporate landlords that prospective tenants must receive adverse action notices when denied housing. The CFPB also

participated in an interagency rulemaking regarding automated valuation models designed to ensure that AI models do not

exacerbate disparities based on historical patterns of discrimination.

Looking ahead

In its most recent annual report, the CFPB noted it is increasing its expertise in data science and fair lending analytics to ensure it

is able to hold creditors and service providers accountable for complying with fair lending laws. In addition to conducting general

fair lending testing of advanced models, this new CFPB circular makes clear that creditors also will need to carefully consider how

they communicate to consumers credit decisions made on the basis of AI and complex credit models.

Notes

1. 15 USC 1691(d)(3); 12 CFR 1002.9(b)(2).

2. 12 CFR Part 1002 (Supp. I), sec. 1002.9, para. 9(b)(2)-2.

This content is provided for general informational purposes only, and your access or use of the content does not create an

attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or

entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute

legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in

your jurisdiction and you should not act or refrain from acting based on this content. This content may be changed without notice. It

is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do

not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may be considered Attorney Advertising and is subject to our legal
notices.

Key Contacts

Obrea Poindexter 
Washington, DC

opoindexter@cooley.com 
+1 202 776 2997

https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/
https://www.consumerfinance.gov/about-us/newsroom/cfpb-issues-advisory-opinion-on-coverage-of-fair-lending-laws/
https://www.consumerfinance.gov/about-us/newsroom/cfpb-reports-highlight-problems-with-tenant-background-checks/
https://www.consumerfinance.gov/about-us/newsroom/agencies-request-comment-on-quality-control-standards-for-automated-valuation-models-proposed-rule/
https://www.cooley.com/news/insight/2023/2023-07-12-cfpbs-annual-fair-lending-report-highlights-robust-oversight-of-traditional-and-innovative-lending-practices
https://www.cooley.com/legal-notices


This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

 

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N

4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.

Michelle L. Rogers 
Washington, DC

mrogers@cooley.com 
+1 202 776 2227

H Joshua Kotin 
Chicago

jkotin@cooley.com 
+1 312 881 6674

Sean Ruff 
Washington, DC

sruff@cooley.com 
+1 202 776 2999

Elyse Moyer 
Washington, DC

emoyer@cooley.com 
+1 202 776 2113

Tyler Emory 
San Francisco

TEmory@cooley.com 
+1 415 693 2151


	CFPB Mandates Additional Specificity in Adverse Action Communications Based on AI or Complex Credit Models
	Adverse action notification requirements under ECOA and Regulation B
	Adverse action notification complications associated with denials based on use of AI and complex credit models
	Other recent CFPB actions related to AI/fair lending
	Looking ahead
	Notes

	Key Contacts


