10 Key Considerations for Going Public With a SPAC

It is a reasonable extrapolation — and we are nothing at
Cooley if not wildly reasonable — that, since the beginning
of time, more operating companies are considering going
public through a merger with a SPAC (Special Purpose
Acquisition Company). While the number of SPAC IPOs
may have peaked in 2020 and in the first quarter of 2021,
there are still plenty of SPACs seeking acquisition
targets, and deSPAC activity has remained robust
throughout 2021.

As companies noodle over whether a SPAC transaction
may be right for them, here are some key considerations:

1. Picking the right SPAC sponsors

Although the structures haven’t changed much in many
years, all SPACs are not the same, and it is critical to find
the right SPAC for your company. In traditional mergers,
you seek out business synergies. Here, you are looking
for philosophical alignment of long-term business goals.
Ideally, you should find SPAC sponsors who are backed
by investors focused on your space, will understand your
story and are focused on the long-term investment. One
of the key goals of the SPAC transaction is to ensure the
business is appropriately capitalized following the
completion of the combination, either through PIPE
investment funds closing simultaneously with the merger,
your own cash reserves and/or the funds held by the
SPAC in trust. Investors in the SPAC will have the right
to redeem their investment at closing (statistics indicate
that a majority of recent SPAC deals had redemption
rates higher than 50%, and about a quarter had
redemption rates above 80%), and if they believe in the
long-term prospects of the business, it will help ensure
alignment of interest to limit the scope of those
redemptions.

2. The PIPE

Due to the redemption rights discussed above, the
availability of the SPAC’s funds held in trust is uncertain,
so companies often look to protect against
undercapitalization at closing by working with the SPAC
sponsors (and an investment bank) to raise funds
through a PIPE financing signed with the merger
agreement and closing at the same time. The concurrent
PIPE, once one of the most important parts of the overall
SPAC transaction, has become increasingly difficult to
obtain in recent choppier markets, and many recent de-
SPACs have included creative features to coax PIPE
investors or avoided the need for PIPE financing
altogether. Companies who are able to obtain PIPE
financing should think of the PIPE in many of the same
ways as a primary offering in the traditional IPO, looking
for long-term investors that understand the overall vision.
Because these funds back-stop the redemptions and
ensure the ongoing business has the capital to
implement its near-term business strategy as a public
company, itis critical that target companies and sponsors
analyze closely the expected redemptions to make sure
they raise enough money in the PIPE to offset them.

3. Projections will be public

In an IPO, management creates a business model of
future financial projections to assist syndicate analysts in
building their own models to be used in their research
reports with the Street. In a SPAC, the target company
will in most cases provide its projections directly to
potential investors under confidentiality agreements in
connection with the PIPE. It may also include these
projections in the S-4/proxy statement filed in connection
with the shareholder approval, a disclosure not available
in the IPO context. Once the signed merger agreement
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and PIPE are announced, investors in the PIPE will
expect that these financial statements be filed publicly to
“cleanse” them from holding material non-public
information about the future combined company. Target
companies should be prepared for this heightened level
of disclosure of their future projections and to live with
those expectations for some period of time as a public
company. The (poorly kept secret) practice of tamping
down models given to analysts in a traditional IPO
doesn’t necessarily work in the SPAC framework. It is
also worth noting that there remains a significant amount
of uncertainty as to the level of protection provided to the
use of projections under US securities laws (see this post
on Capital Xchange, Cooley’s capital markets blog), so
we encourage companies to carefully build their
projections on sound assumptions and think carefully
about the manner, timing and context in which they are
provided to investors.

4. Valuation certainty and

market risk

One of the key potential advantages of a SPAC
transaction is setting the valuation of the target/operating
company in a direct negotiation with the SPAC sponsors.
In a traditional IPO, valuations are informed by meetings
(TTW and roadshow) with investors, guidance from the
investment bankers, prior financing rounds, comparable
offerings, etc.,, but are also subject to powerful
fluctuations based on the timing of the window for the
offering and the broader market dynamics at that
moment in time. We have seen high-growth, high-
demand companies have less-than-stellar IPO prices
simply because the market was severely down on the
day they priced, a competitor was in the market raising
capital at the same time, or a dozen other factors outside
of their control. In a SPAC, you negotiate the value of the
target, and it is generally set at that amount through the
completion of the transaction. Support for that valuation
comes from the PIPE investors and trading of the SPAC
stock following the announcement of the transaction, but
it is generally less dependent on the janky market whims.
That said, we have seen a number of deSPAC
transactions in which stock pressure following
announcement has resulted in valuation adjustments
before closing, so target companies are advised to

consider the overall market reaction and trading results
when negotiating price with SPACs and PIPE investors.

5. Public readiness

Do not be fooled by the suggestion thata SPAC IPO is a
way for a company that is not otherwise prepared for a
traditional IPO to go public. This is simply not the case.
Although the merger and PIPE process allows for a little
more time for the target company to prepare for its more
complete financial statement and business disclosure in
the Form S- 4/proxy filing after announcement, that is
little difference. All of the other aspects of becoming a
public company need to be in motion and quickly
resolved — including PCAOB audited financials, public
company internal controls  and procedures,
NYSE/Nasdaq listing and governance requirements,
trading and window policies, and all the other
governance procedures and policies needed to
effectively operate in the public domain. This also
includes being prepared to speak and guide the Street
effectively on future expectations. Fortunately, we have

your back on a great deal of this.

6. SEC review

Another common misconception with SPACs is the idea
that the process elicits less scrutiny from the SEC.
Though it is true that preliminary proxy statements
occasionally get quicker or less robust review from SEC
staff, for most SPAC transactions involving an S-4/proxy,
the SEC will take the same watchful and careful eye to
the target company’s disclosure and issue comments
where they see fit, and review timelines have lengthened.
The SEC has increasingly focused on SPACs given the
unprecedented volume of SPAC deals coming to the
market, with particular focus on valuation and
projections. SEC enforcement actions against SPACs
and shareholder derivative litigation have also increased
the level of scrutiny to which SPACs are subject. Target
companies need to prepare for a thorough review cycle
and be in a position to discuss their disclosure
approaches in detail with the staff. Coincidence of
coincidences, we strongly advise companies to hire
outside counsel well-equipped to do this.


https://capx.cooley.com/2021/09/13/secs-investor-advisory-committee-to-consider-recommendations-regarding-spacs/
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7. Lock-up agreements

The vast majority of lock-up agreements for pre-IPO
holders are 180 days for traditional IPOs, with some
variations for staggered or performance-based early
releases here and there. In most SPAC transactions, the
target company holders are also expected to sign a 180-
day lock-up. However, the considerations for what might
make the most sense are often different since the SPAC
sponsors and the PIPE investors are subject to different
lock-up periods. Most SPAC sponsors will be subject to
a one-year lock-up, which can create staggered releases
of shares into the market after the combination, and may
at times try to push the target company holders to have
a one-year lockup as well to align interests. Companies
should be thoughtful, in discussions with their financial
advisers, about how additional shares will come into the
market and any implications for the public company’s
trading volatility.

8. Shareholder support

Once you negotiate the merger agreement and, ideally,
have your PIPE financing lined up, you enter into the
deSPACing process, which involves obtaining the vote of
both the SPAC holders and the target company
stockholders and the offer of redemption to the SPAC
holders. Target companies should think about this
process early and consider obtaining commitments from
the SPAC sponsors to vote in favor of the transaction and
waive their redemption rights and, potentially, voting
agreements from their own holders to support the deal.
Target companies will go through a process of pitching
the deal to the SPAC investors to discourage
redemptions and increase the amount of funds held in
trust to be released at the closing to the ongoing
company. In a way, this is your going public roadshow.

9. Governance and voting structure

Just as in a ftraditional IPO, it is critical for target
companies to adopt the right governance policies and
practices and stockholder protection measures to protect
the company’s shareholders from unwanted interference
after becoming a public company. We advise our
companies to focus heavily on diversity and inclusion for
board membership, management and workforce. In

addition, although we have only seen a few dual-class
voting SPAC companies at this stage, we believe those
will increase as a large slate of founder-led companies
go through SPAC transactions. Companies are
encouraged to discuss these provisions with the SPAC
sponsors early to seek alignment on how the public
company will be situated from a governance, voting and
capital structure perspective.

10. Advisers and costs

Investment banks of all shapes and sizes are
increasingly focused on the SPAC market, and target
companies should make sure to consider which advisers
are right for each particular aspect of the SPAC
transaction, as the merger process may involve different
considerations than the PIPE fundraising or the
deSPACIing process. Companies should also think about
the analyst coverage they are looking for as a public
company, as with an IPO. While Cooley’s costs are
almost a bargain for SPACs, management teams should
not expect a SPAC transaction to be a money-saving
exercise versus a traditional IPO (and quite to the
contrary). Companies need to consider the entire picture,
including different investment banks on the SPAC
sponsor side, for the target company and for the PIPE,
and understand how those fees and costs interplay to
impact the total amount of cash left over for the public
company’s operations.

This fact sheet is intended as a general introduction to the
transaction process and is not intended to provide legal advice as to
any specific transaction; it will not be deemed to create an
attorney/client relationship between Cooley LLP and the reader and
you may not rely upon any of the statements contained herein for
purposes of any specific transaction. Each transaction is unique,
and will involve complex legal issues that can only be properly
analyzed by an attorney who is retained by you to provide you with
legal advice specific to the facts and circumstances pertaining to
that transaction. © Cooley LLP.
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