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What Are We Talking About?
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Hot Topics

2019 Proxy 
Season

Shareholder 
Engagement

Proxy 
Disclosure

Shareholder 
Proposals

Director 
Compensation

ISS Policy 
Survey



Larry Fink Opened the 2019 Proxy Season with 
Continued Emphasis on “Purpose and Profit”
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“Profits are in no way inconsistent 
with purpose – in fact, profits and 
purpose are inextricably linked.”

“As wealth shifts and investing 
preferences change, environmental, 
social, and governance issues will be 
increasingly material to corporate 
valuations.” 



Director Election Results

4

549 558
620

753
874

977

3.75%
3.53%

3.74%

4.34%

4.79%

5.83%

2014 2015 2016 2017 2018 2019

37
41 43

30
34

47

0.25%
0.26% 0.26%

0.17%

0.19%

0.28%

2014 2015 2016 2017 2018 2019

• 95% average 
shareholder support for 
directors; less than 1% 
failed to receive 
majority support

• Shareholders 
expressed more 
concern against 
directors  increased 
levels of “significant” 
opposition

• ISS issued negative 
recommendations for 
~13% of elections 
(slightly less than in 
2018)

Directors Receiving < 80% 
Support

Directors Receiving < 50% 
Support

Source: ISS Data Analytics



Why Does It Matter when a Director Receives 
Lower Support?

• Could trigger director resignation policy

• Reputational harm

• Discourage qualified directors from continuing/new candidates

• Raise company profile as a target for stockholder activists and governance-
related stockholder proposals (e.g., majority voting)

• Increased scrutiny next year
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Director Elections

Most common reasons for ISS negative 
recommendations against directors:

• Excessive non-audit fees

• Lack of responsiveness to shareholder concerns

• Independence issues

• Newly public companies with adverse governance 
provisions

• Overboarding

• Absence of formal nominating committees

• Shareholders not permitted to amend bylaws (N/A for 
DE corps)

• Poor attendance

• Compensation issues

• Poison pill issues

• Unilateral action that reduces shareholder rights

Lack of responsiveness (including 
to low say-on-pay vote) is 
correlated with some of the lowest 
levels of support for directors
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Say-on-Pay: Overall Support Levels
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• 98% of all proposals passed 
(compared to 82% following negative 
ISS recommendation) 

• Average support at 90% (slightly 
down from 2018)

• Proposals receiving lower levels of 
support trigger heightened scrutiny in 
following year

• Remember: a successful vote does 
not guarantee success in the 
following year



Trends in Opposition to Say on Pay 
Proposals
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Results of 2019 Passed Say-on-Pay 
Proposals Following…

Positive ISS 
Recommendation

94% Average Support

Negative ISS 
Recommendation

71% Average Support

Data from ISS Voting Analytics database as of July 1, 2019
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Trends in ISS Recommendations 
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Reasons for Low Say-on-Pay Support & Trends

• Most common reasons for lower levels of support: 

• Pay for performance disconnect (dominant reason is relative alignment of CEO pay and 
TSR)

• Problematic pay practices (e.g., mega-grants and one-off awards)

• Lack of sufficient performance-vesting equity

• Compensation committee responsiveness 

• Rigor of performance goals

• Trends: 

• More stockholder scrutiny on performance metrics, pay alignment with strategy and long-
term returns

• Increased stockholder and proxy advisory firm engagement

• Increased proxy disclosure 11



Say on Pay – Advice for 2020

• Pay close attention to levels of shareholder support

• Formulate a plan if shareholder support levels are “low” (<70% ISS, <80% Glass 
Lewis)

• Understand/monitor the ISS and Glass Lewis pay-for-performance screens 

• Monitor your shareholder base and shareholder preferences

• A successful vote does not guarantee success in the following year

• Consider certain disclosure enhancements and start early

• Engage!

12



Pay Ratio

• Ratios were not a primary driver of say on pay results
• ~ 10% of companies disclosed an alternative ratio (e.g., exclude one-time CEO award, report 

US employees only or use only full-time employees)
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Equity Plan Proposals

Positive ISS 
Recommendation

93% Average Support

Negative ISS 
Recommendation

76% Average Support

• 99% proposals pass
• Average 89% 

support 
• ISS recommends for 

76% of proposals

BUT 99% of all 
statistics only tell 
49% of the story!
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Equity Plan Proposals –
Advice for 2020 

• Most proposals are based on serious homework and designed to pass 
– don’t be fooled by statistics!

• Invest the resources necessary to design a proposal that will pass

• Consider enhanced proxy disclosure

• Ensure proposal contains correct proxy tables

• Consider director compensation limits and 162(m) implications
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Director Compensation: Litigation Developments & 
Impact

• Shareholder lawsuits continue, claiming breach of fiduciary duty against public company boards for 
engaging in self-dealing and corporate waste by approving their own pay at excessive levels

• Companies include a “meaningful limit” on director compensation in shareholder-approved equity plans as 
a strategy for deterring and defending claims 

• Investors Bancorp decision raised questions about the effectiveness of limits 

• What did we see in 2019?

• Increased discussion at the board level

• Equity plan proposals continued to include director compensation limits (more dollar-denominated 
limits, more limits on stock and cash)

• Few companies set up formula plans with fixed grants

• Companies carefully assess director compensation, with the use of a compensation consultant 

• Some companies have enhanced proxy disclosure
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Investor/Proxy Advisory Firm Focus

• ISS policy clarification: under new policy, ISS may recommend against directors who are 
responsible for setting or approving “excessive” non-employee director compensation in two 
or more consecutive years without compelling disclosure or other mitigating factors

• “Excessive” means an extreme outlier and to determine outlier cases, ISS will compare 
individual non-employee director pay totals to the median of all non-employee directors at 
companies in the same index and industry

• The purpose is to identify a pattern of extreme outliers: top 2%-3% of all comparable 
directors

• ISS noted excessive pay in proxies during 2019; negative recommendations will begin in 2020
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Director Compensation –
Advice for 2020

• Educate and discuss at board level

• Ensure there is a rigorous process for setting director compensation:

• Use of a compensation consultant

• Annual review 

• Comparison against peers to confirm grants are in an appropriate range

• Rigorous process around determination of peer companies

 Consider enhanced proxy disclosure describing the thoughtful process and any 
market-based analysis used to determine compensation
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SRC Compensation Disclosure

• In 2018, Smaller Reporting Company (SRC) definition revised and many companies became 
SRCs for the first time 

• SRCs have scaled proxy compensation disclosures (e.g., not required to do a CD&A) 
although they are still required to solicit say-on-pay votes

• Both ISS and GL revised their policies for 2019 and stated they would consider the impact of 
materially decreased CD&A disclosure and potentially recommend against compensation 
committee members/say-on-pay proposals

• “New” SRCs faced decision of whether to shift to scaled compensation disclosure: 

• Some decided to maintain full CD&A and compensation disclosure as a good practice

• Some dropped to only what was required for SRCs

• Some chose a “hybrid” approach 
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Engagement: What Do 
Institutional Investors 

Expect and Why?



What Did We See in 2019?

• Steady climb of increase in shareholder engagement and proxy 
disclosure of that engagement (especially on compensation-related 
topics) continued

• Engagement continued to be more proactive than reactive and more 
entrenched in corporate culture

• Compensation continues to be a key topic

• Dialogues influence changes in disclosure and practices, particularly 
compensation changes

• Increased focus on responsiveness 
21



A Decade of Evolution 
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% of Russell 3000 
Companies with at 
Least One Say-on-
Pay Vote Result of 

<85% Support 

Apple 
iPhone 

Evolution



Institutional Investors –
In Their Own Words

BlackRock - Larry Fink’s 2019 annual letter to CEOs

“In [our] engagements, we do not focus on your day-to-day operations, but instead seek to understand your strategy for achieving long-term 
growth. And as I said last year, for engagements to be productive, they cannot occur only during proxy season when the discussion is about an up-
or-down vote on proxy proposals. The best outcomes come from a robust, year-round dialogue.”

“Over the past year, our Investment Stewardship team has begun to speak to companies about corporate purpose and how it aligns with culture 
and corporate strategy, and we have been encouraged by the commitment of companies to engaging with us on this issue. We have no intention 

of telling companies what their purpose should be – that is the role of your management team and your board of directors. Rather, we seek to 
understand how a company’s purpose informs its strategy and culture to underpin sustainable financial performance.”

Vanguard – 2019 Semiannual Engagement Update

“One of the hallmarks of good governance is engagement with shareholders. Each year, on behalf of Vanguard funds, our Investment 
Stewardship team meets with hundreds of portfolio companies. In these interactions, we have open, constructive dialogues about corporate 

governance.”

“As practically permanent owners of company stock, Vanguard wants to understand how companies plan to stay relevant over the long term. 
Boards oversee the governance of strategies that have become more complex as companies compete for customers around the world. Every 

strategy presents a unique set of opportunities and exposes a company to myriad material governance risks, including those related to 
environmental and social issues.”
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“If you’re an active manager and 
you don’t like what a company is 

doing, you sell it. If you’re an 
index manager, you try to fix it.”

• Active investors typically don’t 
complain about corporate 
governance unless and until there is 
a corporate performance problem

• At that point, active investors are 
quick to analyze board 
governance practices

• Dissatisfaction with governance 
practices leads to votes against 
directors and other proxy 
proposals

• Compensation or other perceived 
issues may trigger negative votes 
regardless of the reason for the 
corporate performance issue

Dissatisfaction May 
Lead to Votes Against Directors
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• Passive investors cannot sell 
assets in index funds for 
underperformance

• Instead, they generally push for 
aspects of corporate 
governance that they believe are 
most clearly connected to long-
term performance 

• Use engagement and voting 
power to exert influence with 
management in order to improve 
company (and therefore fund) 
performance

• Compensation or other perceived 
issues may trigger negative votes 
even when company performance 
is strong



Shareholder Engagement –
Advice for 2020

• Know when you need to engage

• Understand why you are reaching out to shareholders

• Determine who should be involved

• Have a targeted agenda, but be prepared to address other topics

• Understand each investors’ hot governance topics

• Technical reminders: be mindful about topics discussed and ensure 
compliance with Reg FD and filing requirements
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What Matters Most to Investors re Compensation 
Disclosure?

• Explanation of how pay is tied to long-term company strategy and 
performance

• Disclosure of performance goals, rigor of performance goals and 
company results justifying payout

• Peer group and benchmarking

• One-time special equity awards

• Response to last year’s say-on-pay vote

• Egregious compensation practices
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Example: Compensation 
Program Overview
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Chevron Corporation



Example: Pay vs. Performance

29

Alcoa Corporation



Example: Pay vs. Performance
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Northwestern Corporation



Example: Response to Say on Pay/Shareholder 
Engagement
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The Hain Celestial Group, Inc.



Example: Shareholder Engagement
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Anadarko Petroleum Corporation



Example: Overview of Annual Incentive Plan
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Alnylam Pharmaceuticals



Example: Disclosure of Performance Objectives
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Hologic Inc.



Example: Supplemental Proxy Filing
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Harley-Davidson



Advice for 2020

• Start early

• Address concerns raised by shareholders and influential proxy advisory firms

• Tell your pay-for-performance story

• Highlight positive facts (e.g., if you engaged, disclose it)

• Assess whether supplemental disclosure is right for your company

• Understand litigation risks

• Use plain English

• Don’t forget the SEC rules
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Shareholder Proposals



2019 Shareholder Proposals

• Number of proposals down 
overall

• Governance-related 
proposals are dropping, but 
most likely to pass 

• E&S proposals are the most 
common, with increasing 
levels of support, but few 
pass
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• Compensation proposals are much less common than E&S or governance proposals and 
generally do not pass 

• Two compensation-related proposals passed in 2019 (compared to zero in 2018)



Compensation-Related Shareholders Proposals
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Compensation Proposals 
By the Numbers

Overall, compensation-related shareholder proposals DOWN from 2018 
and 2017; but two proposals passed

40Data from Alliance Advisors LLC

Compensation Proposal # Submitted/# 
Voted On

Average 
Support Comparison to 2018

Gender/Racial Pay Equity 28/13 24.5% Increase in proposals; increase in 
support

Link pay to social issues 19/10 21.5% Slight decrease in proposals; 
increase in support

Clawbacks 16/4 45.5% Same number of proposals; 
increase in support (2 passed)

Performance metrics 12/6 11.3% Increase in proposals; increase in 
support

Miscellaneous 10/4 16% Decrease in proposals; decrease in 
support



Shareholder Proposals –
Advice for 2020

• Take shareholder letters seriously, review with counsel 
and the compensation committee

• Know the rules/deadlines and SEC guidance

• Reach out to the proponent early in the process

• Continue to engage after the meeting
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Looking Forward: Possible 2020 ISS Policy Changes 
(U.S.)

The ISS 2019 policy survey is now open, providing a first glance into policies ISS is considering changing or 
adopting for the 2020 proxy season:

• Board Gender Diversity: continuing to consider the importance of board gender diversity and what 
mitigating factors should be considered before a negative vote recommendation is made against the 
nominating committee chair/members at a company that does not have at least one woman on its board

• Director Overboarding: revisiting the appropriate maximum limit on board seats a director can hold 
before receiving a negative vote recommendation, with respect to both non-executive directors and 
directors who serve as CEOs

• Combined CEO/Chair: considering what factors or circumstances would strongly suggest support for 
shareholder proposals seeking an independent board chair

• Sunsets on Multi-Class Capital Structure: considering the appropriate timeframe for time-based sunset 
provisions for multi-class capital structures with unequal voting rights (e.g., a maximum seven-year limit)
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Looking Forward: Possible 2020 ISS Policy Changes 
(cont’d)

• Quantitative Pay-for-Performance – EVA in FPA Secondary Screen: considering whether to continue 
to display in ISS proxy reports the GAAP-based metrics as a point of comparison against the new 
“economic value added” (EVA) metrics, which are used as a secondary pay-for-performance screen to 
assess companies where the primary pay-for-performance screens indicate a borderline result between 
Low and Medium concern levels

• Director Accountability for Failure to Assess and Mitigate Climate Change Risk: considering 
whether climate change should be a high priority component of a company’s risk assessment and what 
actions would be appropriate for shareholders to take at a company that is not effectively reporting on or 
addressing its climate change risk
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Reid Pearson, Alliance Advisors 
rpearson@allianceadvisorsllc.com

Megan Arthur Schilling, Cooley 
marthur@cooley.com

Amy Wood, Cooley
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Join Us

Keep up with current compensation trends 
and balance the legal, tax and disclosure 
requirements and best practices with your 

practical business needs.

Explore past topics. Find upcoming talks.

cooley.com/comp-talks

Comp Talks
Webcast Series

Our monthly program 
addresses hot topics in 

executive pay and equity 
compensation.
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