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Rationale for reforms

Low consumer trust levels Emergence of new types Existing laws seen as

during cost-of-living crisis of consumer harm outdated
following rise in
e-commerce

CMA concerned about Desire to create level
weakness of enforcement playing field to fuel growth
powers and investment



Two key areas of change from consumer rights
perspective

More muscular enforcement

« Significantly strengthens powers of the CMA — no need to go to court to enforce
consumer law breaches

« The CMA can impose fines, remedies and redress
* More later in the presentation....

s INCreased obligations

* Prohibition of drip pricing — in force

* Prohibition of fake reviews — in force

* New rules for subscription contracts — expected from 2026

 Tests used to establish existence of unfair commercial practices have been changed
* Divergence from EU consumer protection framework




Implementation timeline — consumer aspects

April 2025

The CMA's new direct
enforcement powers for
consumer protection in force

Unfair trading protections in
force*

Unfair commercial practices
quidance published

Latest version of the CMA's
direct consumer enforcement
quidance published

®

June 2025

End of three-month grace
period for securing
compliance

Summer 2025 — further
consultation on more
uncertain aspects of drip
pricing rules

Autumn 2025

Further guidance on
uncertain aspects of drip
pricing rules (and delay on
enforcement for breaches
falling into this category)

Spring 2026 or later

Subscription contract rules
(waiting on secondary
legislation)


https://assets.publishing.service.gov.uk/media/67eeac72e9c76fa33048c785/CMA207_Unfair_commercial_practices_guidance.pdf
https://www.gov.uk/government/publications/direct-consumer-enforcement-guidance-cma200
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- Unfair commercial practices




What is a “commercial practice”?

A commercial practice is an act or omission by a trader relating to the promotion or supply of:
» the trader’s product to a consumer;
« another trader’s product to a consumer; or
» a consumer’s product to the trader or another person.

Any act or omission by a trader relating to the promotion or supply of a product to or by
consumers could be a commercial practice.

Covers acts or omissions which happen before, during or after the promotion or supply in
question.

Covers advertising, the sale and supply of products, and post-contractual matters such as
after-sales services and debt collection.

CMA guidance: "There can be several traders involved in the promotion or supply of a
product to and from consumers, such as manufacturers, retailers, marketing professionals,
brand representatives etc. The practices of each of these traders would be covered by the
UCP provisions. When deciding whether or not to investigate a suspected breach of the UCP
provisions, it will be relevant to consider which is the appropriate party to investigate as well
as which party is best placed to remedy the issue."

4 4
CMA%

Competition & Markets Authority

Unfair commercial

practices
CMA207

Guidance on the protection from unfair trading
provisions in the Digital Markets, Competition and
Consumers Act 2024
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What is an unfair commercial practice?

Unfair if:

A. One of the 32 banned B. Omits material information from C. Likely to cause the average consumer to take a transactional decision the
practices an invitation to purchase consumer would not have taken otherwise that is a result of:

: A contravention of the
[ A misleading action ] [Amisleading omission] [ An aggressive ] [ ]

; requirements of
practice professional diligence
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A. Banned practices

1. Claiming to be a signatory to a code of
conduct when the trader is not

2. Claiming that a code of conduct has an
endorsement from a public or private body
which it does not have

3. Displaying a trust mark, quality mark or
equivalent without authorisation

4. Falsely claiming a trader’'s commercial
practice has been endorsed by a
public/private body

5. Making an invitation to purchase
products at a price where it will not be
possible to supply at that price for a
reasonable period of time

6. Making an invitation to purchase at a
specified price and refusing to show the
advertised item or take orders, with the
intention of promoting a different product

7. Falsely stating a product will only be
available for a limited time to elicit an
immediate decision and deprive consumers
of the opportunity to make an informed choice

8.Undertaking to provide an after-sales
service but not making it available in English

9. Falsely claiming that an after-sale
service is available from any particular
country or location

10. Stating or otherwise creating the
impression that a product can be legally sold
when it cannot

11. Presenting rights given to consumers by
law as a distinctive feature of the trader’s
offer

12. Using editorial content in media to
promote a product where the trader has paid
for promotion and not made it clear

13. Submitting, commissioning or
publishing fake reviews

14. Making materially inaccurate claims about
risks to the personal security or safety of the
consumer

15. Promoting a product similar to a product
made by another manufacturer in order to
mislead the consumer that it is made by the
same manufacturer

16. Establishing, operating or promoting a
pyramid promotional scheme

17. Claiming that the trader is about to
cease trading or move premises when the
trader is not

18. Claiming that products can facilitate
winning in games of chance

19. Making false medical-related claims about
a product

20. Providing materially inaccurate
information about market conditions or about
product availability to induce consumer to
purchase under less favourable conditions

21. Claiming to offer a competition or prize
promotion without awarding prizes

22. Claiming the consumer has won a prize
when no prize exists

23. Describing a product as free but imposing
an additional cost or fee

24. In marketing materials, sending
consumers an invoice to give the impression
that the consumer has ordered the product

25. Falsely claiming or creating the
impression that the trader is not acting for
purposes relating to trader’s business

26. Creating the impression that the
consumer cannot leave the premises until a
contract is formed

27. Ignoring a request from a consumer to
leave or not to return to the consumer’s home

28. Making persistent and unwanted
solicitations by any means to enforce a
contractual obligation

29. Failing to honour an insurance policy or
conduct to dissuade a consumer from
exercising their contractual rights

30. Including in an advertisement a direct
appeal to children to buy the advertised
products

31. Supplying products to a consumer that
have not been requested by the consumer
and demanding that the consumer pays

32. Telling a consumer that, if the consumer
does not buy the product, the trader’s job or
livelihood will be at risk

12



B. Omission of material information from an

invitation to purchase Smart Watch 3000  Only
£99.99! Order now while

stocks last!

Invitation to purchase = provision of information to a consumer which:

 indicates the characteristics of a product and its price, and

« enables, or purports to enable, the consumer to decide whether to purchase the
product or take another transactional decision in relation to the product.

Email or text
promotion

Social media

Websites posts

Advertisements Posters

TV Menu in a

. And others...
commercials restaurant d others

Mobile banners
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B. Omission of material information from an
invitation to purchase (cont’d)

DMCC requires the following information to be included in each invitation to purchase:
v Main product characteristics
v" Total price including mandatory fees, charges, or other payments; or
v" Where total price cannot be reasonably calculated in advance, method of price calculation
v Optional freight, delivery, or postal charges
v" Identity of the trader and contact information
v' If the trader is acting on behalf of another person, their relevant contact information
v' Details about rights of withdrawal or cancellation
v" Details of third parties used for payment, delivery, performance, or complaint handling
v Any other information required by law

Where the nature of the communication limits what information traders can provide, the trader
has to take steps to overcome these (e.g., pointing to website, QR code, etc).

Key changes from previous regime:
No need to prove consumer took a different transactional decision. Omission now automatically unfair — Higher compliance risk

Total price of the product must be presented to consumers (including any fees, taxes, charges or other payments which will be
necessarily incurred) — Prohibition of drip pricing

14



C. Transactional decision

“A commercial practice is unfair if it is
likely to cause the average consumer to
take a transactional decision that the
consumer would not have taken
otherwise.”

Transactional decision

* No need for an actual transaction

» Can occur before consumer has taken
decision to purchase

» Decision relating to the:

o Purchase or supply of a product
(including whether/on what
terms to make the purchase or
supply)

o Retention, disposal or
withdrawal of a product

o Exercise of product related
contractual rights

Is a group of consumers particularly
vulnerable to a commercial practice or
to an underlying product because of
(one or more of) their age, physical or
mental health, credulity or the
circumstances they are in?

Could the trader
reasonably be
expected to foresee
the impact of this
vulnerability?

.

Is the commercial practice
targeted at a particular group?

Read more

The test is whether the
commercial practice is likely to
cause the ‘general’ average
consumer to take a different
transactional decision

The test is whether the
commercial practice is likely to
cause the average member of
this vulnerable group to take a
different transactional decision
Read more

The test is whether the
commercial practice is likely fo
cause the average member of
this targeted group to take a
different transactional decision
Read more

Source: CMA 207 Unfair commercial
practices
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Spotlight on customer reviews,
- subscription contracts, pricing,

green ,Shlng and the onhne store -




Fake reviews

DMCC introduces a banned practice in connection with
consumer reviews.

Two-part obligation imposed on traders:

1. Negative obligation: Not to submit / commission / publish
fake reviews.

2. Positive obligation: Take reasonable and proportionate
steps to prevent and remove banned reviews and false /
misleading consumer review information.

Risk areas:

* Influencers and social media

* |ncentivised reviews, where it is not made clear that a
review has been written in exchange for money

Tackling fake and misleading
reviews has been a key enforcement
priority for the CMA in the past. The
agency has opened investigations

~ both into large digital businesses and
. other retailers with an online

presence.
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Fake reviews

Banned practice covers broad range of

behaviours:
Consumer reviews Consumer review information
L 4 L 4 ‘
Fake Concealed
. incentivised Publish (i.e. disseminate or
reviews reviews otherwise make available by

h

r

any means) such reviews or
information in a misleading way

® Submit (i.e. supply with a view

to publication) such reviews

any means) another person to

® Commission (i.e. incentivise by

submit or write such reviews

Publish such reviews or
information without taking such
reasonable and proportionate
steps as are necessary to prevent
and remove from publication
fake/concealed incentivised
reviews or false or misleading
consumer review information

Offer services to traders to:

Submit or commission fake/concealed incentivised reviews
Publish consumer reviews or consumer review information in a misleading way

® Offer services to traders to facilitate the:

Submitting er commissioning of fake/concealed incentivised reviews
Publishing of consumer reviews or consumer review information in a misleading

way

To meet their positive obligations, the CMA
expects traders that publish consumer
reviews to:

* Have a published policy that prohibits fake
reviews and sets out its approach to
incentivised reviews.

« Conduct an assessment of the risk of banned
content being published within content
controlled by the trader, including measures
on how to address such risks effectively.

« Update this risk assessment regularly.

* Design processes to detect banned reviews
and false / misleading consumer information,
investigate suspected banned reviews, and
take action in order to remove this content
and reduce the risk of it reappearing.

18



Subscription contracts

DMCC will strengthen consumer rights when entering / renewing subscription contracts:

More pre-contract
information

* Including when payment is due

» Before trial comes to an end

Reminders at key points » Before long-term contracts (12+ months) come to an end

» Every 6 months for shorter contracts

* As easy as subscribing
« If subscribing online, cancellation also online

Easy exit

: : * After trial
14-day cooling-off period: EEENEEESNEEIEENE

* After each renewal for long-term contracts

Expected to come into force in 2026 — awaiting further guidance
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Drip-pricing

 Drip pricing expected to be the target of early
enforcement action by the CMA.

« However, consultation responses raised a large
number of issues, and the CMA is expected to publish
further guidance, including on:

» Local tourist taxes

* One-off fees

) Mld-contr?Ct price I_ncreases The CMA has an ongoing investigation into Oasis ticket
* Presentation of delivery charges sales. The CMA alleges that Ticketmaster had not

« Further consultation is expected in Summer 2025, with informed consumers that there were two categories of

final guidance in Autumn 2025. standing tickets at different prices, with all cheaper
tickets sold first and then more expensive tickets sold
after. This resulted in consumers waiting in a lengthy
queue without understanding what they would be

paying, and then having to decide whether to pay a

higher price than expected

20



Drip pricing

Businesses must ensure that headline prices
include all fixed mandatory charges, and that
consumers are able to estimate variable charges
in an invitation to purchase

* No mandatory charges to be added at the end of
purchasing process unless included in the initial
headline price.

- All fixed mandatory prices to be included in the
initial price in the invitation to purchase.

- Explanation must be given of the calculation of
variable charges.

» This must be as clear and prominent as the
headline price.

Example of prohibited drip pricing:

A company offers an online learning course in a
specific subject area for £100. When the consumer
prepares to pay the £100 total, they are informed of
an additional mandatory £40 “enrolment fee” to
access the course content. The consumer was
initially provided with a headline price for the course
of £100, while the total price of the course is
actually £140.
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Greenwashing

The CMA has made it clear that “greenwashing” is a priority for early enforcement

* Previously published guidance on “green claims” includes
several examples of prohibited practices, including:

> Making general claims like “eco-friendly” without sufficient Green claims must:
substantiation.

» Highlighting positive environmental attributes, while omitting

material information (e.g., omitting emissions from other stages Be truthful and Be clear and h'ZlOt' Omitrtor t
. I Im n
of the product lifecycle). accurate unambiguous in?orm%(zioi

» Suggesting a product or service is more environmentally
beneficial than it really is.

Only make fair Consider the
and meaningful full life cycle of
comparisons the product

Be
substantiated

* These types of claims can mislead the average consumer — or a

consumer who is particularly motivated by environmental factors.

+ The CMA has made clear that the assessment of greenwashing
includes not only text, but the overall presentation of the claim
(e.g., colours, pictures, logos etc.)



The online store
DMCC requires that a trader’s website content and customer journey do not
mislead consumer

* Online choice architecture (or dark patterns) = design of the online

environment and the impact this has on a consumer’s decision-

making and actions.

* Consistent concern of the CMA.
« Can be a breach of consumer law where it deceives, manipulates or

misleads consumers.

« Examples:

Misleading/false price reductions
Urgency claims (e.g., countdown timers)
Scarcity claims (e.g., identifying that products are running out)

Harmful/dark nudges used to encourage consumers to make ill-advised
decisions (e.g., one option may be less cumbersome or time consuming)

Confirm-shaming (i.e., pressuring or shaming a consumer into doing
something, for instance by the use of language which suggests there is a
“good” and “bad” choice)

Online Choice
Architecture

How digital design can harm
competition and consumers

Discussion Paper

April 2022
CMA155

23



CLE Code

For those of you looking to earn CLE credit for this session, please note this
word on your affirmation form to earn the appropriate number of CLE credits.

GARDEN







More muscular enforcement powers

01 X

Direct infringement
notices to traders in

suspected breach of
consumer law

02 ®

Fines:

* Up to 10% of annual global
turnover

» Personal fines of up to
£300,000 to persons who
are an ‘accessory’ to
substantive consumer law
infringements by a business

03 &

Enhanced consumer

protection measures:

Online interface notices
Redress orders
Compliance orders
Choice measures
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Litigation risks

Claims from disgruntled customers

* More awareness

* More rights

* More information in public domain

* More adverse regulatory findings

* Follow-on damages actions for individual loss

Class action risk

» General growth in consumer class actions in UK/EU
+ Kitchen sink approach to claims

What you can do

» Consider publicity risk of regulatory action

* Focus on customer complaints

* Recognise where claims have a potential “long-tail”
* No class action waivers

» Contractual safeguards in third-party contracts

27



What can we expect from the CMA?

The CMA's priority for the next 12 months will be on stopping and remedying most egregious breaches

. o Clearly unbalanced and .
Aggressive sales The provision of ; . . ; Conduct the CMA has Practices where the law
practices that prey on objectively false Fe&zhb'gdi%n ur:glclslstg in inglrlljfc?ilrrm C%?é'?:tirtf r?ssiﬁ previously determined to is clear that they are
vulnerable consumers information to consumers ying p 9 posing be unfair always unfair

unfair exit charges

Early cases will focus on stopping problematic behaviour. rather than setting high fines.

Areas of household essential spending will likely face significant scrutiny.
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EU position

Patchwork of regimes: not fully harmonized on the EU level, but EU-wide

consumer protection provisions include:

* Prohibition on unfair practices (including fake reviews)
* Pre-contract information

 14-day cooling-off period

* Fines of at least 4% of annual turnover

s Proposed EU Digital Fairness Act to adapt framework to digital age

« Commission currently drafting proposals

» Expected Q3 2026

» Potential areas to be addressed: in-app purchases, contracts concluded with Al assistants,
influencer marketing, digital subscriptions, dark patterns and addictive design, unfair
personalisation, digital contracts and dynamic pricing

29






Selling direct in the UK B2C

What are some compliance steps for you to take?

Determine risk category Examine each step of

« Vulnerable consumers? customer journey
» Essential household goods? « Compliance with new rules

» Complex products / complex  Consider online choice
pricing structures? architecture

» Green claims? » New policies needed?

Find and fix any ‘ticking
time bombs’

Refresh training for staff Prepare relevant
especially sales and sS4 [olicies, processes and
marketing risk assessments

Consider competitors —
do they play by the
rules?

31



As a B2B provider — Watch out

Retailers/distributors may build additional requirements into their
contracts to ensure that marketing and presentation of products is
compliant - e.g., green claims.

Retailers/distributors may not be fully aware of new requirements
themselves and may engage in non-compliant practices — do not want
this to be pushed back — contractual obligations to clarify responsibility.

Whilst criminal liability cannot be contracted out, watch-out for other
attempts to re-attribute liability and damages from intermediaries to
suppliers.




Cooley

The content of this packet is an introduction to Cooley LLP's capabilities and is not intended, by itself, to provide
legal advice or create an attorney-client relationship. Prior results do not guarantee future outcome.
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