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Domestic Partner’s Right to Continued Health Coverage
Under COBRA, Cal-COBRA and Analogous State Laws

It is increasingly common for employers,
especially those based in California, to
offer health benefits to domestic partners of
their employees. In certain instances when
access as an active employee to health
benefits is lost (e.g., due to termination of
employment for a reason other than “gross
misconduct”), such former employees have
a right under federal or state law to elect
to continue health coverage for a period
of time. However, whether an employee’s
domestic partner has a right to elect con-
tinued health coverage may depend on
whether the employer plan providing the
health coverage is subject to federal or state
continuation coverage law. Domestic part-
ners are not legally recognized for purposes
of federal law due to the federal Defense of
Marriage Act (“DOMA”), which provides
that ““marriage’ means only a legal union
between one man and one woman as hus-
band and wife.” However, recent guidance
from the San Francisco Regional Office of
the U.S. Department of Labor (the “DOL”)
indicates that an employee’s domestic part-
ner may be eligible for continued health
coverage under COBRA in certain circum-
stances and that, as a result, the DOMA
would not preclude such coverage.

Brief Overview of COBRA
and Cal-COBRA

COBRA is a federal law that requires
an employer with 20 or more employees
that provides group health coverage to its
employees to provide continued health cov-
erage to any electing employee (and any
covered spouse or dependent) who loses

health coverage due to a “qualifying event”
(such as a reduction in hours of employ-
ment or termination of employment).
Cal-COBRA is a state law that requires
California employers with 2 to 19 employ-
ees that provide insured health coverage to
provide continued health coverage to any
electing individual who loses health cover-
age due to a qualifying event (the definition
of which is nearly identical to the COBRA
definition)." Cal-COBRA also requires that
extended continuation coverage be pro-
vided under an insured plan sponsored by
a California employer (regardless of the
number of employees) for each electing
individual who has exhausted his or her
federal COBRA continuation coverage.

Domestic Partner’s Eligibility
for Continued Health
Coverage under COBRA

COBRA provides that only a “qualified ben-
eficiary” (defined as a covered employee
or the employee’s spouse or dependent
child) has a right to elect to continue health
coverage. Since a domestic partner is not
considered a spouse under the DOMA, a
domestic partner will not be a “qualified
beneficiary” with an individual right to
elect to continue employer-provided health
coverage. For this reason, it is often thought
that a domestic partner will not be eligi-
ble for continued coverage under COBRA
unless and until the covered employee
elects such coverage during an open enroll-
ment period.

However, the DOL's San Francisco Regional
Office recently indicated otherwise in a

written response to a request for guidance
on whether a domestic partner who was
covered by an employer’s health plan prior
to a qualifying event will be eligible for con-
tinued health coverage under COBRA even
though the domestic partner would not
be a qualified beneficiary because of the
DOMA. In its response, the DOL pointed to
Q&A-1 of Treasury Regulations §54.4980B-
5, which provides that “each qualified
beneficiary must be offered an opportunity
to elect to receive the group health plan
coverage that is provided to similarly situ-
ated non-COBRA beneficiaries (ordinarily,
the same coverage that the qualified benefi-
ciary had on the day before the qualifying
event).” Based on that provision, the DOL
concluded that if active employees have
a right to elect domestic partner coverage
under an employer’s health plan, COBRA
requires that an employee who has lost
coverage due to a qualifying event have the
right initially to elect continued domestic
partner coverage and need not wait to make
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such election during a later open enroll-
ment period. Because a domestic partner
is not a qualified beneficiary, the domes-
tic partner does not have an independent
right to elect COBRA coverage. Neverthe-
less, the domestic partner is eligible for
continued coverage if the employee elects
a level of COBRA coverage that extends to
the domestic partner (e.g., “employee plus
one”) either when the employee first elects
COBRA coverage or during a subsequent
open enrollment period.

Domestic Partner’s Eligibility
for Continued Health
Coverage under Cal-COBRA
and Analogous State Laws

As noted above, Cal-COBRA requires that
continued health coverage be provided to an
electing covered employee (and any other
qualified beneficiary) by small employers
in California that provide health coverage
on an insured basis (but not a self-funded
basis). Cal-COBRA defines “qualified ben-
eficiary” as “any individual who, on the
day before the qualifying event, is covered”
under a group health plan; Cal-COBRA
does not restrict such term to either the
employee, the employee’s spouse or the
employee’s dependent child. Accordingly,
if the health plan that is subject to Cal-
COBRA provides domestic partner coverage
and a domestic partner is, in fact, cov-
ered on the day before a qualifying event,
then that domestic partner is a “qualified
beneficiary” with an independent right to
elect continued health coverage under Cal-
COBRA.

There are continuation coverage statutes in
some (but certainly not all) states that, like
Cal-COBRA, consider domestic partners
to be qualified beneficiaries for purposes
of state-mandated continuation coverage.
Accordingly, it is important to identify any
applicable state statute in order to deter-
mine what right, either individually or
derivatively through the former employee,
an employee’s domestic partner may have
to continued health coverage.

With respect to “extended coverage”
under Cal-COBRA, individuals who have
exhausted their right to continuation cover-
age under COBRA are eligible for up to an
additional 18 months of continuation cov-
erage if the health coverage is provided by
a California employer on an insured basis
(regardless of the number of employees).
Accordingly, a domestic partner who has
had continued coverage for the maximum
period allowed under COBRA (due to an
election of such coverage by the covered
employee) will be entitled to extended con-
tinuation coverage under Cal-COBRA once
his or her COBRA coverage has ended.

Domestic Partner’s
Eligibility for Subsidized
Continuation Coverage

As discussed in greater detail in a prior
Cooley Alert www.cooley.com/58941, the

American Recovery and Reinvestment Act
of 2009 (“ARRA”) provides that certain
employees (and their qualified beneficia-
ries) whose employment is involuntarily
terminated between September 1, 2008 and
December 31, 2009 will be able to continue
health coverage under COBRA (or similar
state laws such as Cal-COBRA) by paying
only 35% of the premium for continued
coverage for up to nine months. While a
domestic partner may be eligible for COBRA
or Cal-COBRA coverage as discussed above,
a domestic partner’s continued coverage
will not be eligible for subsidy because,
under ARRA, only a “qualified beneficiary”
will qualify as an “assistance eligible indi-
vidual” (an individual whose continued
coverage may be subsidized). As noted
above, a domestic partner will not qualify
as a “qualified beneficiary” for purposes
of federal law (including ARRA) because
of the DOMA. Thus, if either COBRA or
Cal-COBRA continuation coverage includes
domestic partner coverage, the total pre-
mium for such continuation coverage will
have to be divided between the cost for
domestic partner coverage and the cost
for non-domestic partner coverage, with

only the latter portion eligible for a subsidy
(assuming that all other requirements for
the ARRA subsidy have been met).

NOTES

1 Many other states have similar laws mandating
that employees of employers within the state that are
too small to be subject to COBRA but provide insured
health benefits be offered continued health coverage
when coverage is lost due to a COBRA-like qualifying
event.
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