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On May 8, 2014, the Delaware Supreme Court held that a fee-shifting bylaw adopted by a board was facially valid under Delaware

law.! A fee-shifting bylaw requires a plaintiff in intra-corporate litigation that sues and loses to pay the company's legal fees and
costs. Generally, under Delaware law, parties to litigation are obligated to pay their own attorneys' fees and costs. In light of this
case, however, companies may want to consider re-allocating that litigation expense—and perhaps deterring some future intra-

corporate litigation—by adopting a fee-shifting bylaw.

According to the Delaware Supreme Court, a bylaw is facially valid (i.e., permissible under Delaware law) when it is authorized by
the Delaware General Corporation Law (DGCL), consistent with the company's certificate of incorporation, and its enactment is not
otherwise prohibited. In determining that this type of fee shifting was valid, the Court noted that "[n]either the DGCL nor any other

statute forbids the enactment of fee-shifting bylaws" and "no principle of common law prohibits ... fee-shifting bylaws."

Although ruling that Delaware law permits these types of fee-shifting bylaws, the Delaware Supreme Court reiterated that "bylaws
that may otherwise be facially valid will not be enforced if adopted or used for an inequitable purpose." Rather, to determine

whether a facially valid bylaw is enforceable will "turn on the circumstances surrounding its adoption and use."

The Court went on to explain that "[t]he intent to deter litigation, however, is not invariably an improper purpose." Thus, a corporate
board, under the right circumstances, could consistent with its fiduciary duties adopt a fee-shifting bylaw for intra-corporate litigation

where a purpose is to deter such litigation.

As the Delaware Supreme Court did not address the issue of whether ATP's fee-shifting bylaw was adopted for an inequitable
purpose, it remains to be seen in what circumstances the adoption and use of a fee-shifting bylaw will be enforced. Whether a
specific fee-shifting bylaw is enforceable will be a fact-specific determination that will depend on, among other things, the language

of the provision, when it was adopted, why it was adopted and how it was used.

A fee-shifting bylaw, especially in conjunction with a forum selection bylaw, could serve as a significant deterrent to stockholder

litigation.2 Nevertheless, a fee shifting bylaw may not be appropriate for every company. Among other things, boards of directors

should consider that:

= The opinion was adopted in the context of a non-stock corporation. Although the language of the opinion and the cases cited
suggest it should apply to stock corporations, this is an open issue.

= The views of proxy advisory firms and institutional investors on fee-shifting bylaws are not yet known. Proxy advisory firms
and/or institutional investors may very well react negatively to the adoption of a fee-shifting bylaw.

= |f the case were brought in a forum outside of Delaware, the courts of that state might apply their own rules regarding fee-
shifting, including applying unilateral fee-shifting bylaws bilaterally (i.e. allowing a plaintiff to recover fees from a company if
successful in the litigation). Delaware judges, presiding over courts of equity, could also take issue with unilateral bylaws as
inequitable.

= Under the DGCL, stockholders have the right to adopt bylaws, and they could seek to have such a bylaw overturned, nullified,
limited or modified to operate bilaterally through a stockholder vote.

= Although deterring litigation in general was not considered by the court to be an improper purpose, seeking to deter specific
stockholder litigation could be considered inequitable conduct. As a result, the timing and process for adopting a fee-shifting
bylaw will be important. The best practice would be to adopt a fee-shifting bylaw at a time when there is no stockholder litigation



pending and the board has no knowledge of any conduct or transaction that would likely lead to stockholder litigation.

Although the Delaware Supreme Court's decision is a promising development, a company should consider carefully, including
consulting with outside counsel and others, whether adopting a fee-shifting bylaw is appropriate for its particular set of
circumstances.

NOTES

1. ATP Tour, Inc. v. Deutscher Tennis Bund, Case No. 534, 2013 (Del. May 8, 2014). ATP Tour, Inc. ("ATP") is
a Delaware membership corporation that operates a global professional men's tennis tour. The Deutscher
Tennis Bund ("DTB") is a member of the ATP. In 2007, the ATP changed its tour schedule downgrading a
tennis tournament owned and operated by DTB. DTB sued ATP in the United States District Court of
Delaware alleging breach of fiduciary duty claims and antitrust claims. Following a trial, the court granted
ATP's judgment as a matter of law as to certain claims and the jury found in favor of ATP on the remaining
claims. ATP then sought to collect its costs and fees from DTB pursuant to its fee-shifting bylaw. Ultimately,
the district court certified four questions of law to the Delaware Supreme Court regarding whether a fee-
shifting bylaw was permissible under Delaware law. As a result, the Delaware Supreme Court did not
address whether the bylaw at issue was valid under the facts and circumstances of the case.

2. Former Chancellor Strine, now Chief Justice of the Delaware Supreme Court, previously approved of the
adoption of forum selection bylaws in Boilermakers Local 1564 Ret. Fund v. Chevron Corp., 73 A.3d 934
(Del. Ch. 2013).
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